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Two remarkable Caſes: 1. Temp. Hen. 79. of Several Perſons | 
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Charles Talbot, Eſq; 
His MAJESTY 
SOLICITOR GENERAL, 


#7h, + 
OUR Favour and 
Protection are hum- 
ply intreated for this 
ooſe Eſſay. Tho the 
fine Qualities You are | 
poſſeſſed of, might very 1 
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| DEDICATION. 


properly make Praiſe che 
chief Topick of ſuch an 
Addreſs as this; yet I 
chuſe to apply rather as 
a Petitioner than a Pane- 
gyriſt, as knowing it to 
be a much eaſier Task 
to excite Your Bene vo 
lence, than to deſcribe 
* Force and Extent o 


I am 
SIR 


Tour moſt Humble Serv 


PREFACE, 


NY FI HAT is a Libel? has 

5 W c late Tears been 4 
a Queſtion frequently de- 
bated, and by ſome ſo looſely hand» 
led, that it almoſt became a Our» 

ſtion if any thing was a Libel. 
This put me upon enquiring into 
our Reports of the Law, for the 
Opinions of the ableſt Fudges upon 
this Point; and when 1 bd fs Jo- 
tigfied my ſelf, I grew, as it ii 
natural, very fond of that Side 
of the Queſtion which uw 
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PREFACE. 


to me the . moſt conſonant to 
Truth; and therefore thought it 


my Duty, as far as in me lay, 


to ſatisfy the World, by inſtruct. 
ing ſuch as are ignorant, and 
———_ ſuch as are obſtinate. 


That was the Deſign of theſe 
2 beets, and this the Morgue 7 
Lg Publication. 


"ah 7 geber "ag may | be oÞ- 


ſerved, is rather familiar than 


methodical, more. like Hints for 


Fri vate Uſe, than a Syftem for 
publick Benefit, fitter to give the 


Unknowing a general Idea, than 
to aſſiſt or improve the Notions 
of the Learned on this Subject. 
The Caſes which are abridged, 


I hope, are done with reaſonable 


1 | Bre- 


PREFACE. 
Brewity and Impartiali ty; the 
Opinions which I have embraced - 
might be illuſtrated and con- 
firmed by latter Caſes, which 
have come within my Obſerva- 
tion; but I have confined my 
ſelf to the printed Authorities, 
as thinking it not quite ſo mo- 
deft, for an anonymous Writer 
to take upon himſelf the Office 
of a. Reporter. 


For the Caſes therefore, 1 
put ny ſelf upon my Trial by 
the Learned: My Notes and 
Obſervations are directed to the 


leſs skilful; as far as they ap- 
pear to be my own eArguments 


and Inferences, it is unreaſonable 


to * they ſhould have any 
| gra 4 
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PREFACE. 
great Weight ; all that can be 
hoped is, that as far as they 
ſeem to be fair Concluſions from 
un queſtionable Premiſſes, they 
| 22 be allowed to be Reaſen; 
and whenever they are ſupported 
by the fudgments of ancient and 


approv'd Authors, they ſhould be 
gl to be Lato. 


I am in ſome Hopes, that 
thoſe who conſider the Nature 
of the Subject, will be moſt in- 
Aulgent to the Author. There 
are ſew Heads in the Law, that 
have not been already copiouſly 
and variouſly handled, in diſtinct 

Books ; ſo that a modern .Wri- 
ter upon them has the Ad van- 


page of un Methods to chuſe 
m; 


PREFACE. 

among, and many Collettions to 
aſſiſt his own Labours ; but upon 
Libels, nothing can be found col- 
lected, except a ſhort Chapter or 
two in ſome general Treatiſes ; 
ſo that it muſt be pleaſing to 
ſuch as are ac = with the 
Difficulty of of it, to FX 
all the 4 Ah the Books 

upon this Subject, now firſt brought 
together within the Compaſs of 4 
few Sheets, and may inſpire them 


with ſome Degree of Compaſſion 
for the Errors 97 an Author who 


has gone ſo far without a Guide. 


To conclude, If the 
1 have inclined to, be _- this 


PREFACE. 
Preſs, as it now ft ſtands; ſince 


it — the little Neceſſy of 


any farther Reſtraint upon it, 
| ug demonſtrating, that every 
one who prints any thing with 
a miſchievous Intent, does it at 


- - bis own Peril; and 1 expect it, 
as a 'ſmall Piece of Candour 


from every gentle Reader, that 
where-ever theſe Arguments tend 
to ſbew the Power People in 
Office, to redreſs or puniſh In- 
Jjuries offered to their Repu- 
tation, I may be con ſidered, 
not as a. Prompter to Sevt- 
rity, but as an humble Admirer 
f the cg and 4 fave ob- 
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TABLE of the Cas Es. 
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INTRODUCTION.” 
Libel, 7 properly 
is a little Book ; but as 


ing 
| A Words - have deen wreſted 
their 


Signification to 
technical Purpoſes, this — — — 


ſame Fate: In the Civil Law it ſtands ſor 
the Plaintiff s Declaration, or Complaint to 
the Court at the Beginning of a Suit ; and 
1 our Lay it is underſtood to be a criminous 

B or 


—— — —— 


„ * INTRODUCTION. 


or defamatory Reproach, ſpread about or 
publiſhed with a malicious Deſign of injuring 


any Perſon in his Fortune or Reputation. 
The Term of Art is in our Law, Libellus 
famoſus ; this Epithet, I preſume, was ori- 

inally uſed, as well to expreſs the publick 
Notice taken of the Reproach, as the infa- 
mous Slander divulged by it. * 
However, it retains ſtill ſo much of its 

original Import, that it is neceſſary to the 
Eſſence of a Libel, according to our Law, 
to be in Writing, or in Signs equivalent: 
Nor can this Offence be committed by Words 


alone, except ſuch Words be a Repetition of 


a written Calumny, or an Explanation of a 
Slander depicted. E ” 
It is the Buſineſs of Laws to preſerve and 
ſecure, as well the Reputation, as the Per- 
ſons and Eſtates of the Subject; and there- 
fore we find Reftraints upon the Malice and 
Envy of bad Men, in the Laws of ev 
Nation remarkable for Policy,, as 


when that Malice or Envy is levell'd againſt 


the good Name, as the Riches or Lives of 
their Neighbours. Ne facias Cahumniam proxi- 
mo tuo, is not the only Prohibition againſt this 
Crime to be found in the  Myſazcal Law. 


The Athenians ordained that their Orators 


ſhould vitaperate none but Aliens, in their 
Orations, and impoſed a ſevere Penalty upon 
ſuch as offended by laſhing » at their Fel- 
 low-Citizens,- as we find in Potter's Greek 
Antiquities. The Roman Laws, even fo ear- 
ly as the Twelve Tables, provided amply 
againſt it, if we may credit the a in 
a | — . 


. nne e a 2/43 WAYNE 


* 
.- 


WWW 


INTRODUCTION. 75 

Antiquity. The Commentators ſay the fol- 
„ tors ſay 

ſtood of them, & * comdiderit in - Ow 


quis Carmina 1. 7 ent, Judi —_— 

that as it will, Zufmian, in 
Sem 
deemed a very great Offence by the Laws of 
that Empire. Ixjuria autem committitur nou 


. Hiftoriam, ſcrigſerit, compoſuerit, ediderit, do- 


io ve malo fecerit eorum fieret. 
4 Tit. 4. -— 


Price © 
Que fahl vudgys 
fuiſſe . leviori aliqua. P 


mull? ator, uerum Lingua ei praciditor, ni is 


eam integra Capitis ſui Bfimatione data re- 
demerit. See Lambard's Saxon Laws, inter 
Leges Aluredi, fo. 29. 

King Edgar's Law is as ſtrict to the ſame 
Pupoſe. & quis alium Ramoribus diſſipatis 
improba Voce lacerarit, quam ob rem, aut Cor» 
pori ejus damnum inferatur, aut de fortumis 


Amminuatur aliquid, tum fi alter Audifienes © = 


tanquam falſas i x —_—— 


4 TNTRODUCTION. 
alt is Linguam dat Capitis Aftimatione re- 


dimito, aut ei Lingua præciditor. Lamb. in- 


ter Leges Edgari, fo. 64. 091 

Canutus the Dane eſtabliſhed this Law of 
his Predeceſſors in almoſt the ſame Words. 
Si quis alterum probri inſimuldrit, quam ob rem 
. Corpori ejus damuum inferatur, aut de fortu- 
nis imminuatur aliquid, tum ſi alter Auditiones 
illas tanquam falſas refellere & coarguere po- 
terit, Conviciatori Lingua exciditor ni is ean- 
dem integrd Capitis Aſtimatioue data redemerit: 
Lambard, inter Leges Canut. fo. 110, 111. 


Tis obſervable, that where the Punifſi- 
ment was ſo ſevere, the Slander ought to 
be falſe, to incur it; but, undoubtedly; 


Slanders which might do Miſchief, whether 
true or falſe, were puniſhable by the old 
Common Law; that they were ſo far 
back as Henry III's Time, appears from 


Bratton, who ſeems to have copied Fufti- 


nian, tho' he is a little more ſuceinct: His 
Words are, Fiat autem infuria, cum quis pug- 


no pereuſſus fuerit, verberatus, vulneratus, ſen 


fuſtibus caſus ; verum etiam cum ei Atvitium 
dictum fuerit, vel de eo factum Carmen fa- 
moſum. Lib. 3. Tract. de Coron. cap. 36: 
10. 155. et en 


Not long after this, ©iz- in the third. 
Year of the Reign of Hauum L was made 


a Statute againſt the Forgers and Spreaders 
of falſe News and ſlanderous Reports, that 
might breed Diſſention between the King 
and the Nobles, or Commons, &c. This is 
the firſt written Law now in Force againſt 
Defamers and Diſperſers of Calumny, and 
. 1 3 — . hook ot ; 
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is commonly called the Statute of Feftminfter 


the Firſt. See the Statute, 34 
This Law is confirmed . 
the Statute, cap. 5. in the E aw Year * 
Richard II. made at D prevent 
the Publiſhing of falſe News, alſe and 'bor- 
rible Lies of great Men, &c This is the Sta- 
tute which gives the Action of Scandalum 
Magnatum, and is merely confined to the 
King and the Peers; common Subjects are 
{till left to the common Law to redreſs the 
Injuries which their Reputations may ſuf- 
fer: Of which there are two Sorts; one 
is by ſcandalous Words, which are ſufficient- 
ly diſcuſſed elſewhere ; the other by Libels, 
which are particularly the Subject of this 

Treatiſe. 

The beſt Definition of a Libeller, and 
which exactly correſponds with our Laws 
at this Day, may, be taken from the Words 


| 3 Juſtinian above cited: He that ſhall, to 


the Dy fa another, write, compoſe or 
publiſh a Book, Song or Fable, or malici- 
ouſly procure any of theſe Acts to be done, 
is guilty of a Libel. s 


But my Lord Coke obſerves, in his Com- 


ment upon the Statute abqy e- mentioned, 
that nothing ubliſhed in a Court of Ju- 
ſtice, or in the ordinary Courſe of Law, 
with an Intent to . procure a Man's own 
Right, or puniſh another's Miſ-doing, ſhall 


or 


be taken for Scandal againſt this Ad, 
Libels at Common Law, nor be puniſhable 
as ſuch. 2 Inf, 228. And indeed, the Au- 
thorities are numberleſs to ſhew, that for 

| . B 3 3 
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any ſuch Proceeding, tho? ever ſo defama- 
tory, no Proſecution lies either by Indict- 
ment, Information or Action, nor ſhall the 
Spiritual Court hold Plea of it, as in Caſe 
of Defamation. The Reader may ſatisfy 
himſelf by conſulting, beſides what ſhall be 
hereafter quoted, 7elp. 117. 2 Siderf. 163. 
1 Vent. 23, 235. 2 Bulſtrode 269. Godbolt 340. 
2 Roll. 61. Palmer 145, 188, 189. 

And ſo it ſeems of a Libel in the Spiritual 
Court; it is no way puniſhable at Law, 
tho' it be ſcandalous, except the Proſecu- 
tion be malicious, and with Purpoſe to de- 
fame. See D* Atvers's Abridg. 82, 83. pl. 12. 

Yet this Cain be no Encouragement to 
Libelling; for the Courts where ſuch Scan- 
dals are exhibited will judge of the ſame 
on View, and puniſh them according to 
their Malignance, if falſe, or done only 
with a Defign to ſcandalize, as in Lord 
Morley's Cafe. Poph. 152. And the Publiſh- 
ing abroad the Subſtance of ſuch ſcanda- 
lous Proceedings, is puniſhable by Action, 
Indictment, Sc. March 76. Pal 

But theſe Things are ſufficiently under- 
ſtood ; the only Doubt how remaining a- 
mongſt moſt People, is Whether there be 
any fix'd and regular Syſtem of the Laws 
againſt Libels, and, Whether a witty Man 
may not write and publiſh Things of a ſcan» 
dalous Import, yet ſo gloſſed over and diſ- 
waited, ſo wrapp'd up in Implications and 
Allegories, as not to come within Reach 
of the Laws, nor be conſtrued a Breach 
a * 
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INTRODUCTION. 
For the Information, therefore, 
as are not well verſed in our Laws, 
the Eaſe of ſuch as would b 
with this Part of 
ſhort Abridgment 


or 
it 
Obſervations which 
Caſes, to ſhew what may or 
deemed ſuch, 


+ 6. + <p 
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 ABRIDGMENT 
1 20 Of all be | 


Remarkable Caſes in the Books 
relating to LiBELs, wherein 
each Cale is ſer down accord» 
ing to the Order of Time in 
which it was adjudged. 


— — 


Term. Mich. 10 Ed. 3. B. R 
The King verſus Ravenſworth. 


1. | Dam de Ravenſworth was indiced 
. and found guiltp of making a 
wzitten Libel in the French 


Tongue, againſt Richard of Snowſhall, 


calling him therein'Roy de Raveners, Ec. 
Vide Co. 3 Inſt. x74. 


Term, 


g _ 


Doctrine of Libels. - 
Term. Mich. 13 Henric. 7. CB. 


The CO againſt Croft. 


HE Tozd Beauchamp bought an 
| Arrion If of Scandal“ Magnat' againſt 
Sir Richard Croft and others. The Caſe 
way, t Sir Richard had bzought a 
Writ o * of falſe Deeds againſt 
the -faid\'Tozd Beauchamp; pending the 
Write, and befoze it was either tried 92 
determined, the Lozd b:ought 
this Action fo: the Slander which was 

laid on him 
dant, by his Plea, odon'd che bzinging 
| the Wzit, and juſtified the Slander bp 


bp that Suit: The —— 


5 Suit. Upon Demurrer, the better 
Opinion was 20 that the Juſtification was 
good, and our of the Antendment of che 
Law and ' Statutes againſt Slander, 
_ &c. fo} ns Puniſhment was ever inflicted 
faz a Suit at Law, tho' it W_ falſe 
oz veratious ; and in the Caſe 
it did not appear whether the Accufa- 
tion w "ur ho o2 falfe, while the Auen 
xemaine — — "Dyer. 285. 


1% * Dortrine- of Ltbels. | 


Term. Mich. 27, 28 Eli. R. R. 


| Cutler againſt Dixon. 


3. FT Was adjudged in this Caſe, That 
Lit one exhibits Articles to Jultices 
of Peace againſt a certain Perſon, con- 
caining divers great Abuſes and Milde⸗ 
* meanozs, not onlp concerning the Peti⸗ 

. tioners themſelves, but many others; 
- and all this, co the Intent that he 
* Hould be bound to-his good Behaviour. 

The Partp accuſed ſhall not habe, fo; 
anp Matter contained in (uch Articles, 


any Action upon the Taſe ; fo2- the oz⸗ 


dinarp Courſe of Yuſkice has been pur- 


in ſuch Caſes, thoſe who habe Cauſe 
of Complaint would not dare to com- 
plain fo: Fear of infinite Deration, 
4 Coke 14 b. | Vide 3 Leon. 123. 4 
Leon. 35. i ele 38 1&3 


Ter. Mich. 33 & 34 Elis B. R. 


"TY Caſe was, That Owen Wood ers 
L Hhibited'a Bill in the Star-Chamz 
bet againſt Sir R. Buckley, and charged 
im with divers Matters examinable 
- in the ſame Court; and further, 12 
| ; _ | 6 


ſued; and if Actions ſhould be permitted 
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Auconvenienee. 
reverſed fo2 


Doctrine of Libets: 11 


he was a Maintainer of Murderers and 


Pyrates, and a Procurer of Murders and 
Pyracies; Which Offences Were not 
determinable in the Star-Chamber ; 
fo; this Hir R. bzought an Acton 0. 
the Caſe againſt the. Mekfendant; and 
it was reſolved, per. Toram Curiam, that 
foz any Matter contained in the Bill that 
was ceraminable in che (aid Court, no 


Action lies, altho' rhe Matter was meretp 


falſe, becauſe it was in the Courſe of 
Juſtice; but that foz the ſaid Wozds not 
examinable in the. ſaid Court, an Anion 
on the Caſe lies, foz that can't be in a 
Courſe of Juſtice ; foz that Court can't 
do Juſtice in uch Cales : And if ſuch 
Matters map de itiſerted in Bills ex- 
hibited in (0 bigh and honourable a 
Court, in great Slander of the Parties, 
and thep cannot anſwer it ta clear them- 
ſelves, oz have their Actions, ag well 


to clear themſelves of the Crimes, as to 


recover BB Sg at 
recover. Samages' tay the — 


nience will enſue. But the ſaid Libel, 


will ever remain on Hecozd, to his 

and Jnfamp, which will be full of great 
u t pro Quer. but 
the Erchequer- 
Chamber. 4 a, - 7 5. C. Croke Eliz. 
230, 231, 247, 248. e Moor 143, 795, 
796, 2: on 28, 2 Brownlow 100. 


without anp Kemedp given to the —4 
9 


Term. 


2B 


Term. Mich. 43 & 44 Elis in 


| uns Caſe. f | 
7 Horses wag the Plaintiff, and Paſ. 


chal, Cockaine, Beverley, Want and 


others, Defendants. Want and his Wite 
Were «cenſured, foz that a Libel having 
been made which accuſed the Plaintiff of 


Incontinencp, thep did maliciouly re- 


peat a great Part of. it in the Pzeſence 
ok divers Perſons. Hopkins and his 
Mike Were .alſo cenſured - foz the Came 
Offence, - tho' there Was no _Pzoof 
that thep made the Libel, oz were 
pꝛivp oz aſſenting ta the Making of 


it. But ta ſap that a Vibel is 


made againſt a Perſon, tho it be ſaid 
with Malice, Without repeating anp 
Part of it, is not puniſhable ; neither 
is it puniſhable to repeat Part of a 
Tibel''in Merriment, if it be without 
Malice, 02 any Purpoſe of Defamation, 
Jt--was alſo Held by the Court, that a 
L ibeller is puniſhable, tho' the Matter 
of the Libel thould be true; la is he 
that dilperſes Libels, tho' he knows 
not the Purpozt of them, noz ever heard 
them read. Beverley and Cockaine Mere 
charged bp the Plaintiff of making a 
malicious Pꝛetentment of Incontinencp 

againſt him, When thep Were __ „ 
| | | . Ary- 


gg 7 SW we _ 5 ” 


_ * * — 6 %% 


Dottrine of Libels: 


13 


Wardmote Ingueſt. But the Court 
Would not examine the Cauſe againſtrhem, 
becauſe it might p2ove a dangerous 
Pzecedent fo bzing Jurozs into the Star- 
Chamber foz their-Jnqueſts. Moore 627. 


My Lord Coke; reports, that in this Caſe 


oat 6 


it was reſolved, that if one finds a Libel, 
(and would keep himſelf out of Danger) if 
it be compo 
Finder either may burn it, or 
deliver it to a Magiſtrate. But if it con- 
cern a Magiſtrate, or other publick 
the Finder ought preſently to deliver it to 
a Magiſtrate, to the Intent that, by Exa- 
mination and Induſtry, the Author 
een nfs 5. 


EI erm. EE a 


fed againſt a private Man, the 


may be 


ac. 1. in | the 


U i Lila 


the ing beg I. 7. 


H E Defendant Was conviced, up- 
on his oon Confeſſion, of compo- 


ſing and publiſhing an infamous Tibel in 
Derſe, bp Which John Archbiſhop of Can- 
rerbury, deceaſed, -and Richard now Arch- 
biſhop of Canterbury, * 
and Circumlocutions, . and not in expzeſs 
Terms, were traduced and ſcandalized. 


by Deſcriptions 


In 


- 14 Dotrifie of Libels, 
In this Caſe the following Points were re- 


ſolved 


. x.” Every Libel (which is gallen fame, 


ſus Libellus, ſeu infamatoria ſcriptura) is 


made either againſt a pzivate Man, 02 
againſt # Magiftrate, a publick Perſon, 
At it be againſt a p2zivace Pan, it de- 


ſerves a ſevere Puniſhment ; foz- altho? 


the Libel be made againſt one, pet it 


incites all thoſe of the lame Family, 


HKHindzed's2 Societp, to revenge, and 


tends, per conſequens, tu Quarrels and 
Bzeach of the Peace, and map be the 
Cauſe of ſhedding Blood, and 
convenience, A it be againſt a Wagiſtrate, 
oz other publick Perſon, it is a greater 
Offence ; fo2 it concerns not onlp the 


| Vyeach of the Peace, but allo the. Scaus 


al of Government; foz What greater 


| Scandal of Government can there be, 


than to have cozrupt and Wicked Ma⸗ 
prans to be appointed and conſtituced 


p the King to govern his Subjects un⸗ 


der him? And greater Amputation ta 
the State cannot be, than to ſuffer ſuch 
corupt Men to ſit in the ſacred Seat 
of Juſtice, oz to Have anp meddling. in 


don concerning the Adminiſtration thereof, 


2. Atho' the p:ivate Man oz Wagi⸗ 


ſtirate be dead at the Time 8f making 
the Libel, pet it is puniſhable; foz, in 


the one Caſe, it ſtirs up others of the 


ſame Family, Blood oz Society, to re- 
c . ; 


venge 


rest Ju- 


Z ˙ - -- FT K WZWZ FF _ Dm 


d. 
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Doctrine of Libels. = 
venge, and to bzeak the Peace ; aud, in 
the other, the Tibeller tradutces and 
flanders the State, which dies not. 


„A Libeller (who-is called 
Fe Wd. ſhall — ei 


complain; fo? 
min the o2dinarp Co 
bp anp Means, to revenge himſelf, 
ther bp the odjous Courle of 
02 otherwiſe, Ye who kills a 
his Swozd in Fight is a 
fender, but he is a greater 


1 — Suather . in che 
open 
himſelf, and knows his AYdverſarp, and 


map endeavour ta p2event it; but 

$ ſoning map be done ſa ſetretip, that no 

| can defend himſelf againſt it ; foz 

| Cauſe the Offence is the moze dange- 

rous, as the Offender cannot be calls 
known ; and of ſuch Nature is LTibel- 
ling: It is ſecret, and robs a Han of 


* 


16 Doctrine ot Libris; BS 
his good Name, which-ought to be moze 
P2ecious: tu him than his Life. Jr is 7 
Difficult to find the Authoz of a deka⸗ . 


matozp Writing; and therefoze, Then. 
the Offender is known, He ought to be 
ſevereſp puniſhed. Everp infamoug Li⸗ 
bel aut eſt in ſcriptis; aut ſine ſoriptis; 8 
ſcandalous Libel, in ſcriptis, is When an 
Epigram, Khime, oz other Writing, is 
compoſed 02 publiſhed. to the Scandal 
o2 Contumelp of another, by which his 
1 o/ Dignity may be pꝛejudiced. 
And ſuch Libel map be publiched, 


1. Verbis aut Cantilenis, ag, where it is 
maliciouſin repeated, oz ſung, in the Pꝛe⸗ 
Cence- ok otherg. 1 3t__ It mee 

e 30 226-6. OB? 7 51. 207”: 31N@% 
2. Traditione, when the Libel, oz anp 
Copp of it, is delivered over to fcandas 


- 


lize the Party, 

— Famoſus Libellus ſine ſoriptis map be, 

1 Picturis, ag, to paint the Partp in 
any ſhametul and ignominious Manner. 


2. Signis, as, ta fix a Gallows, az o⸗ 
ther repzoachful- and ignominious Signs, 


CL ca Am Dt ne wy £zao&onc <a mo JJ / 


at the Partp's Dooz, oz elſewhere. 5 
Coke 125. (5.4 3.49! B 10x or unran 


2 ih ' # 24 
1 Term. 


Doctrine of Libels: #7 


Term. Trin. 5 Fac. 1. in the 
Kar Chumler. 


Edwards' againſt Wooton. 


7. 12 Caſe was, that D. Wooton 
1 wiote to Edwards an 9 
malicious, ſcandalous, obſcene Letter, ta 
which he ſubſcribed his Name, and 
ſealed and ſenf it to the Plaintiff ; and 
afterwards the Defendant publiſhed and 
diſperſed to- others a great Number of 
Copies of the ſaid Letter. | 
The Court reſolved the Letter Co ſent 
to be a ſubtle and dangerous Hind of 
Libel ;. that it was puniſhable here, 
tho' no Action upon the Caſe would lie . 
fo2 it; and that the ſubſeguent Publi- 
tation was not onlp - puniſhable here, 
but had been often adjudged actionable. 
The Writing and Sending the Letter was 
an Offence, .foz the Tendencp it had ta 
Quarrels and Bzeach of the Peace. and 
the Publication of it was, as all lan- 
ders are, a Crime againſt the Taws of 
the Land, which p2ovide Kemediegs foz 
injured Keputations. x2 Coke 35. 


= * Term. 


18 Doctrine of Libels © 


Term. Paſeh. $ Jac. I. in the 
: Far- Chamber. 


Lambꝰs Caſe. 


8. 12 complained againſt divers, 

. fo; publiſhing ſcandalous Libels 
in the Town of Northampton, but the 
Aibels were not made there. One 
the Libels was againſt the Miniſters 
and Officers of the Eccleſiaſtical Court, 


ok Which Lamb was Regiſter, and o 
touch d in the Libel; fox Which Heaſon 
the Ls2ds judged him a Perſon. agigrie- 


ved, - and one that might complain ot 


this. But He Having charged in ano- 


ther Part of his Bin (ome People with 
ubliſhing another Libel againſt the 
_ Knights aud Gentlemen of the: Countp 
_ of Northampton, in Which he himſelf was 
not at all touched; the Court diſcharged 
all the Dekendants to this Part, be- 
cauſe no body can infozm fo? a Libel 
Which does not concern himſelf, except 
the King's Attoznep General. 


In the principal Caſe, ſeveral Queſtions 
- aroſe concerning Libels, and the follow- 
Ing Points were reſolved. as 


1. That the Þzocurer and the TUriter 


of a Libel are both Contrivers, 


| : 2. That 


of 


OY 22 err err ca e 


Doctrine of Libels. 3 

That of 
nt a — a > the Pub "4 . 
himſelf, are both Publi 


The OD not know- 
ing it to be ſuch; is not Publithing it. 


e that writes Copp uf a Libel 
by 705 L i is Mater 02 Fa- 


- 


his 


ther, is not « Publicher. 


reads 


e that la when 
1 hat laughs wh 2 


ibel, is not a Pup, i 
no ze _- va 


a 
5 


229 fo ries 
Malter, and then car 
he is « Publiſher, 


 Memorand*, 7 1 Cate a Woman 
was accuſed a 1.4 2 of the Ti- 
iy But I t 


e 10 0 
the AT 


155 

to talk 1 e ts 
moniſhed Etucure. tr 813. 
See the fame r 9 Co: fo. 59. b. 


C 2 Tere, 


. \ 


Doctrine of Libels, 


85 Chamber. - + mY 


Herſey's Caſe. 


| 7 9 Herſey, bp Bill in this Court, 

J tharged ſeveral Gentlemen ok Fi⸗ 
gure and Keputation < with fozxing a 
Will. The Cauſe Was heard ad requi- 
ſition* defendent'; and it appearing there 
were not the leaſt G2ounds fo? fuch a 
Charge, the Court, conſidering that the 
Common Law would give the Deken⸗ 
dants no HKedzeſs fo2 the Slander, be⸗ 
cauſe contained in judicial Proceedings; 

_ refolved, That it Was criminal to make the 

Court, as it Were, a Paſquin, ſays my 

. Lord Coke, to fix perpetual Libels upon 

Innocent and reputable People, and fined. 

the Plaintiff feverelp. 12 Coke 103, 104. 


Am ony A Hare H9S Gas ea 


See alſo this Caſe reported by. Moor, - fo. 
Sao, $21. where the Reaſon given by the 
Court for impoſing great Fines upon the 
Plaintiff, is, That the Defendants could have 
no Remedy, by Action or otherwiſe, in ano- 
ther Court, becauſe the Bill was preferr'd to 
: Judges who had a competent Power of pu- 
> niſhing the Offence, if there had been. any. 
Vid. Ney 102. who ſays, This was the firſt 
Precedent of Damages for a ſcandalous Bill. 


Term. 


s at cm x Atta act... A OFT Sos 
= 


upon Oath, in Cha 


to his good Behav 
_ King's Courts; pet 


wy a” Y Ewe 


7 


|  Dodtrine of Libel 4 


Terms. Mich. 11 Fac. 1. C. B 


Bradley againſt Jones. 


10. HE Plaintiff an Acion 
2 2 r De- 
fendant erhibited Articles again him, 
ncerp, containing 
Matters E a og f . ** — 
then p2a eace 

the 115 s = Articles 


everp Man map ſue to 


tour in 

as tis lettled 
if the Court has no Juriſdicion 
Cauſe, an Action lies fo; 
publiſhed, vide p. 11. ante. 0 here, 
— 1 cp p 
ekt a Libel upon Oath upon | 
wag reaſonable he would be 
Godbolt's Rep, 240. | 


24 - Dodvige-of Libels; _ 


Term, —— ac. I. in the Star- 
* hamber. * 


Barrow. againſt Lewellin, 


xr, A Liſt was pzeferred by Barrow a- 


gainkt Lewellin, foz Miting and 


fending unto him a deſpightful- and re⸗ 


p:20achful Leiter, Which, fo2 ought that 


appeared ta the Caurt, was ſealed and 


never otherwise publiſhed. And it was 

veſolved, That tho' the Plaintiff, in this 
Cale, could not have an Anion of the 
. Caſe; becauſe, as no ÞPublication wag 


mation of the Plaintiff could be al- 
eaged, Yet the Star-Ehamber, in Re⸗ 
gard ta the King's Peace, reſolved, 
That. ſuch guarrelgus Letters are pus 
niſhahkle, becauſe then tend to the Bzeach 
of the-Peace, and to the ſtirrinß ot Chal- 
lenges and Quarrels; and the Meang 
. of tuch Evils, as Well as the End, are 
to be pzevented, Hob. Rep. 62, 


Term. 


delivered into the Plaintiff's Yand, and 


Meine again the Dekendant, (0 na De- 


a * 
r N 4.4 ad qo Xa. a  w.ci.occvo ouwcQ04\). ac .o. : 2 * 


all which the Letter 22 


L 


140. 


* 


Denn of L 23 


Term. wh 16 Jac. 1. in the 
—— | 


12. 

ed up, to Sir Baptiſt Hicks, Which 
was ſo delivered to his Hands, 

ing many {pighttul Scandals delivered 
Ironice, as aping, You will not play 

Jew, nor the Hypocrite ; and in that 

taunting Him 1 an 'Alms-houſe , 


certain good Wozks that he pou 
doing foz Vain-glozy, Dpon the 


ing, it Wag reſolved, That "the' as 

lication of — Letter bp the Deten⸗ 

dant was pjoved, pet the Court 

hold Plea of it 2 
punithed- the Offender, foz the 

iven in Barrow and Lewellia's Caſe. 

ob. Rep. 215. 


fo tis Cf repre in Ppon, 139, 


24 Dottrine of Libels-. 


— — 


Thamber. 


Lake againſt Hatton. 
. N Subſtance cf this Caſe wag, 

7 17 That Sir Thomas Lake, Pzinct- 
pal Decretarp of State, exhibited a Bill 
againſt Luke Hatton, a Servant to the 
"Counteſs of Exeter, ſetting fozth, That 
he delivered to the Ladp Roſs, Daughter 
to the Plaintiff, a Libellous Wziting, 
impozting a Conference had between the 
ſaid Counteſs and the Befendant, in 


Which the was ſaid to have determined 


to give the Lady Roſſe a Dram, and make 
away the Secretary her Father, by. char- 


ging him with a Plot againſt the King in 


the Time of the late Queen; and that, 
| When, the Libel came to Sir Thomas his 


Hands, the ſaid Hatton denied the Deli- 
'  Sering of it, and retozted the Fozging 


and Publiſhing of it upon the Secretary, 
his Daughter, oz tome others bp their 
Pꝛoturement. — | * 
After Hatton's Anſwer, when the Cauſe was 
ready for hearing, it was objected, 


That the Court eould Hold no Plea of 
it; fo2 that the Libel being againf the 


.Counteſs-of Exeter, No-bodp Was wzong⸗ 


ed but ſhe, and therekoze No-body 96 


Term. —— Facob. I. in the Star- 


a | 
| 
| 
; 
| 


- the had a Right to complain of it, ex 
cept the King's Attomep-General. - It 
was alſo ſaid, That if the Counteſs's 
Honour could lawfullp be canvaſſed and 
handled in this Manner, without making 
her a Partp, is might become a P2ac- 
tice, and la Wen, might be encouraged 
to Libel one another by Tam, by char- 
ging the ſcandalous Publiſhing, as in 
this Caſe, upon a baſe Perſon who could 
not be conviced, | 
But the Court ruled, That che Bill 
Hould be retained, foz that Sir Thomas 
Lake was libelled bp being mentioned 
as a Plotter againſt the King; and be- 
ſides, the Libel being found in his Pauds, 
it Was fit he Gould have this Kemedp tz 
diſcovering the Authoz, oz he was liable 
to be charged With it himſelf. It ap- 
peared ta the Court too, That he had re- 
queſted the Counteſs to join with him in 
the Bill, but was refuſcd. 
It was alſo objected, That a Charge 
in the Digjuncive could not be good foz 
the Uncertaintp of it; but held by che 
Court, That a Scandal publiſhed of ther 
92 fonr, oz anp one 02 two of them, is pu- 
niſhable, at the Camplaint of one a moze 
oz all of them. Poph. Rep. 252, 253, 254- 


N. B. It was ſaid here by Sir Edward 
Ge, that a Libel might be juſtified, i 
e Contents of it were true; but deni 

| by Popham. | 


Term. 


2s Dottrine of Libels; - 


Turm, Trin. 21 Fac. 1. B. R 


TZanfleld verſus Hiron. ©. 


14. y upon the Cale, foz deliver 

ing a ſcandalous Wziting to the 
P2ince, accuſing the Plaintiff of Anjuſtice 
and Opp2:eſſiong. Defendant pleaded, 
That Oppzeſions Were committed, &c. 
and that the Wziting was delivered. co 
the P2ince as a Peer of Parliament, in 
o2der co pꝛocure fedzeſs, abſquc hoc, that 
it Was delivered in anp other Manner. 
Plaintiff demurred to this Plea: At 
was inſiſted upon in the Argument of 
this Caſe, That the Wziting, containing 
onlp general Matter of Complaint, With- 
out anp Pꝛaper fo Kefozmation, Was li- 
bellous, . and, as it might p2ocure the 
Pꝛzinte 3 JAll-will to the Plaintiff, Was 
therekoze puniſhable, as in the Caſe M. 18. 
Ed. 3. Which was cited here. A Perſon 
ſent a Letter to one of the King's Coun- 
til, impozting that Scot Chief Juſtice, 
and His Companions of the Bench, 


would do no vain Thing at the King's 


Command. Here, tho' no All was ſaid, 
pet becauſe What was ſaid might dzavg 
the King's Dilpleafure againſt” the 
+ dat Judges, 


— 


Doctrine of Libel: 
Judges, he wag puniſhed. Godbole 
496, " / * N 


8 N. B. This Cauſe was 
but the Reader may ſee a 
Co I Oy and King 


Term. Poſh 14 crx B. 


.to d ve agionabl 


T ing — ed 2 Ty y 'L, 


auß. Win * 1. 
another is ingen. W aer 

publicarit, aravit & notum fecit, 
in the Declaration, Wirhout a 
that the U knew the 
* Libel. x Keble * pl. 177. 


** 


Term. 


| i  Woarinevf Liblls. 
- Term. Mich. 16 Car. 2. B. R 


5 The Zing W Sag 15 


16. DM was indicted at Exeter foz a 
T Libel, which he delivered to a 
Parſon to be publiſhed in a Church there; 
but it was not publiſhed : The Parſon 
delivered it to the Mapoz, and the Ti⸗ 
bel Was to this Effect. You are de- 
| fired to bewail the Sodomitry, Wickedneſs, 
Whoredom, Lewdneſs that is of late bro- 

ken out in this formerly well-governed Ci- 
ty, that God would turn their Hearts from 
committing thoſe Wickedneſſes which go un- 
uniſhed by the Magiſtrate. Pym con- 

ſed 'the. Andiament, and was fined 
100 l. in the Court ot Exeter. Ye bzought 
a WMzit of Erro, and aſſigned foz Erro: 
in this Court, That it was no Offence ; 
becauſe where he ſaps, go unpuniſhed b7 

the * Magiſtrate, he doeg not charge the 
— Magiſtrate with knowing anp thing of 
the Wickedneſſes, and Wickedneſs unknown 
- cannot be puniſhed. But the Court an⸗ 
wered, That it contained Matter of 


great Scandal to the Government of the 


Citp, becauſe it repꝛeſented the late Go- 
vernment better than the pzeſent. x Si- 


derfin. 2 19. 


Term. 


Doctrine of Libels:” 29 
Term. Trin. 17 Car. 2. B. R 


The King againſt Suniner and Hillerd. 


17. pry was indiged at the Sefſi- 

ong in London fog a Libel againſt 
Melhuiſh of the Inner Temple. The Caſe 
was thus: Melhuiſh being Suits? ta a 
Citizen's Widow, whom he afterwards 
married; Sumner mit a Letter ta the Wi- 
dodo, in which he adviſed .her not ts 
marrp Melhuiſh, for chat he was a Debau-' 
chee, and had the Pox, and was not worth 
a Groat ; and aſſured her, that if de. mar- 
ried him, he would allow Fifty, Pounds a 
Year to a Whore, This Letter Was nor 
ſubleribed, but was conveped to the Wi- 


dow, and, upon the Evidence, it appear- 


ed to be ſo made and conveped by Sum- 
ner; ko: Which he was fined 2001. at 
the Sefions. He bought a Mit of Er- 
roz here, and, among others, aſſigned rhe 
following Errozs : . > 
That it is not in the Commiſſion of 
Juſtices of the Peace to enquire into Li- 
bels. But, after ſeveral Arguments, 
it was affirmed chat the Juſtices Have 
ſuch Power. 

That if Libels are in their Commic⸗ 
ſion, pet a Libel againſt a p2ivate Per- 
ſon is not an Offence indigable. Put 


to this it was anſWered and reſolved, 


- , 
W - 
8 
* 
2 « 
* 


36 Doctrine of Libels; 
- after ſeveral Baps, That fozaſmuch as 


25 luth pzivate Libels tend to Preaches of 


Peace, as Challenges, B 

thep are Matters indigable, and the 

Partp Sang puniſhable bp Fine 

to the Bing ; and it was raid. That 
te 


uch 915 nd to the zach of the 
Peace moze than acual Blows, fo2 they 
are like ibs which diſturb all that 


they come ntgh. Sir Baptiſt Hicks's Caſe, 
from Hobart, was cited, and other Au- 
thozities, to _— 

the "Judgment wa 


Rep. x Part, 270, 271. 
* 


is Kecolution. and 
auemeh. Siderfia, 


Precedents of Perſons indicted for Libels a- 


| Fin gr great Officers, with reſpect to their 


ces; us Feffe, who libelled my Lord 
Coke, for Fins Judgment in the Sale of 
Maudlin allege, by which he loſt a Leaſe; 
another for callin 


and a Barriſter, who was indicted and fined 
here for ſaying, A* Baron of the Exche- 
quer was a Judge de gratia. See alſo the 
. foregoing Caſe in 1 Lev. 0s 1 Keb. 172, 
0 al; Be pf OR) 


Term. 


N.B. Here the Runge enumeratez ſome | 


gh Tuſtice Hutton a Traytor ; 


oa * 
G oat Ü ⁰⁰—⁰ MS a co© roam 


© Doctrine of Libel, 37 
Term. Paſch. 18 Car. 2. B. & 


18. Pon an Indiament — defaming 
the Commiſſioners of the Wilts 

tia of London, bp a Tibel 2 
3 alc dires | indices, 

true z fa 

hightp libellous to fap in 
Judge, Thar his Sentence was 
Out Trial, Oc.. 2 Keb. 4. 22+ 


Term. Trim. I9 Car. 2. in 


King vert. Sir Edward Lake. 


.— an Action upon ihe Cali, 
pzinting and 

and malicious Libel againſt the Platn- 
tiff, containing, amongf# other 
„ Mozds and Matters, in Anſwer 


36 Doctrine of Libels; 
- after ſeveral Baps, That fozaſmuch as 
.-ſuch pzivate Libels tend to Bꝛeaches of 


tze Peace, as Challenges, Duels, &c. 


thep are Matters indigable, and the 
Party offending puniſhable bp Fine 
to the King; and it was ſaid, That 
tuch Tibels tend to the Beach of the 
Peace moze than aqual Blows, fo2 they 
are like Squibs which diſturb all that 
thep come nigh. Sir Baptiſt Hicks's Caſe, 
from Hobart, was cited, and other Au- 
thozities, to confirny this fieſolution, and 
the Judgment was amemed. Sitecfin, 
Rep. 1 Part, 270, 271. Fo SE TOI 
* * 


' N.B. Here the Reporter enumerates ſome | 


Precedents of Perſons indicted for Libels a- 


| FR great Officers, with reſpect to their 


ces; as Feffe, who libelled my Lord 
Coke, for Fiving Judgment in the Caſe of 
Manudlin College, by which he loſt a Leaſe; 


another for calling Juſtice Hutton a 'Traytor ; 
and a Barriſter, who was indicted and fined 
here for . ſaying, A* Baron of the Exche- 
5 2 was a Judge de gratia. See alſo the 
foregoing Caſe in 1 Lev. 139. 1 Keb. 172, 
788, 97. o 


Term. 


* 
nn wu a ld lu do Att. wn, ih. 


Doctrine of Labels. 31 


— 


Term. Paſch. 18 Car. 2. . R 


1 and Taylor. 


I 


Court held 
T 
be reue 02" falſe, dires 
os libellous to kan 
Judge, Thar his Sencence — 
rial, Oc.. 2 Keb. 4. -g 


| 02ds and Mat 
— - Petition — —_ = 
4, Douſe of Common * 
d. 4 (The — 25 
hee Violence, both former! 
—— to ſay noching | 
7's happy Reſtoration, of which | 


32 Doctrine of Libels, 


might be ſaid too horrid to be related, which 


this Reſpondent paſſeth by, in Regard of the 


Ac of Oblivion, tho the three Years therein 
mentioned are bg fince elapſed: And alfo 


ſaid in the Conſiſtory-Court in Lincolnſhire, 
with a loud Voice, in the Preſence of many 


People, that he would ſtrike at the Root; 


whereas this Reſpondent conceives, (always 
referring himſelf to the Judgment of this Ho- 
nourable Houſe) that there is no Root un- 
der God of Eccleſiaſtical Government, but tbe 
King bimfelf : (And in the Margent, with an 
Aſteriſm, there are theſe Words, Saltem quoad 

Poteſtatem coercivam ;) and that the Plaintiff's 
Petition is ſtuffed with illegal Aſſertions, In- 


eptitudes, Imperfections clogg'd- with groſs 


Ignorances, Abſurdities, and Soleciſms.) By 
Keaſon of which Wozds and Libel, the 
Plaintif declares that he is damnifled 
n his good. Name, Credit and Pꝛokeſſion 
of a Barriſter at Law, F5ooo]. a 
Defendant pleads Not Guilty; a ſpe- 
cial Yerdic is found, and 150 l. Dama- 


ges given. The ſpecial Derdic finds, 


that the Latin Wo?ds ſaid to be in the 
Margent were omitted in the Declara- 
tion; as was alſo the Clauſe, (always 
referring himſelf to the Judgment of this 
Honourable Houſe.) e 

Hale Chief Baron ſpoke the Opinion 
of the Court, and ſaid there wag no 
material Dariance betwirt the Becla- 
ration and ſpecial Yerdic ; and altho” 
- ſuch general Wozds ſpoken once, with- 

out wziting o: publiſhing them, would 
not be acjonable; pet hexe, then being 
| 2 28 77 _ wiitten 


1 
inhere 
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Doctrine of Libels. 33 
Witten and publiſhed, Which contains 
moze Malice than if they had been but 
once ſpoken,- thep are adionable. Judg- 
ment pro Quer. Hardreſs 470. | 


Term Paſch. 21 Car. 2. Z. R 


The King againſt - 


20. A N. Jnfozmation mas erhibited 
againſt A. B. fog cauſing to be 
framed, p2inted and publiſhed a ſcanda- 
lous Libel, reflecting upon C. D. Dpon 
Not guiltp pleaded, it apppeared upon 
the Evidence, That after the Diſcoverp 
of the Libel, there were Warrants from 
the Secretarp of State to ſearch the 
Todgings of the Defendant, Who was 
ſuſpected to be the Contriver of it, where 
were found two of thoſe Libels pzinted. 
The Opinion of the Court was, That this 
was no Crime within the Anfozmarion, - 
though he gave no Account how hep . 
came there; and the having a Ti 
and not delivering it to a Wagiſtrare, 
was onlp puniſhable in the Star-Cham- 
ber, unleſs the Partp maliciouſip pub- 
liſhed it. x Ventr. 32, - 


D Term. 


4 Dortrine of Libels. 


Term. Paſch. 21 Car. 2. B. R 5 


The King againſt Fitton and Car. 


21. 1 koz wziting, pꝛinting 

1 and publiſhing a libellous Nar- 
rative and Play called Pluto farens, - re- 
fiecting on the TLozd Gerrard. Car wag 
found guiltp of all, but Fitton was at⸗ 


quitted, the Evidence againſt him being - 


oulp, that two. oz thzee of the Copies 
Were found in 71 Chamber; which the 
Court held to be no Publication, with⸗ 
out diſcourſing of it, oz delivering 
out, 2 Keble 502. ths 


Term. Trin. 22 Car. 2. B. R. 


Lale againſt King. 


22. A N Action Was bought fs2 pub- 

H lifhing a Libel; the Publica- 
tion was, in delivering feveral pzinted 
Papers, in Which the Plaintiff was 


llandered, to ſeveral Members of the 
Houſe of Commons. Yeld-bp Jones, That 
an Action lap, ko; ſuch Pꝛinting and Pub- 
liſhing are unlawful ; tho' the Caſe wag, 
thaf the Defendant. had petitioned the 
Youſe againſt the Plaintiff, and that 
0 3 ; 8 


_ thoſe 


ai fo axcocoacu cfm. 
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Doctrine of Libels, 35 
thoſe Papers were only Copies of his 
Petition foz the Members JAnlirucion. 
x Mod. 58. But Siderfin, who ſcems the 
beſt Authozity, flaps Twiſden was of 
another Opinion in this Caſe, and that 
the Matter was adjourned. 1 Sid. 414, 


415. 

Accozding to Saunders, the Court ads 
judged this -Publication lawful, and 
gave Judgment fo2 the Befendant. x 
Saunders 131, 132, 133. See allo 1 Levinz 


240, 241. 3 


As Keble repozts this Caſe, the De» 
fendant had Judgment, and he makes 
a Difference between it and the Caſe of 
King and Lake in the Erchequer, 19 Car. 
2. p. 31. antea. viz. That Here the 
tion was not pzinted till after it was 


delivered into the Parliament, and then 
given to none but Members of the Douſe ; 
in the other Caſe, it was pzinted be- 
foe Deliverp, and diſperſed among o- 
thers, Vide 2 Keble 361, 462, 496, 659, 
6645 801, 832. 


36 Dottrine of Libels. 
Term. Mich. 22 Car. 2. B. R. 
The King againſt Saundets. 

23. "HE Defendant Wzote a Letter ta 


Hatton Rich, who owed him Mo⸗ 
nep, and neglected to pap it, containing, 


amongſt others, the following Expzeſſi- 


ons, viz. That if he the ſaid Rich) had any 
Honeſty, Civilicy, Sobriety ,or Humanity, he 
would not deal ſo by him; and that he 
would one Day be damned, and be in Hell 
for his Cheating, and ſeveral Texts of 
Scripture cited to pzove this Aſſertion. 


At Mas alledged in the A ne An f 
ed this Let⸗ 


That the Defendant publi 
ter in the Pz2eſcnce quamplurimorum; and 
upon the Trial, he Was found guiltp of 
wziting, publiching, &c. | 
It Was urged in Arreſt of Judgment, 
That this Letter was rather imperti- 
nent than ſcandalous ; but the Court 
was of Opinion, That it was pzovo- 
cative, and might incenſe Mz. Rich to 
bzeak the Peace; therefoze the Jnfozma- 
tion lap well, and Saunders was fined 40 
Marks. Raymond 2009. 


Tons. 
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| Term. Mich. 23 Car. 2. C. B. 


King againſt Lake. 


24. HE Plaintiff declares in an Ac- 
tion upon the Caſe, That he was 
a Pzactiſer of the Tam, and had ſeveral 
Perſons of Honour fo: his Clients. parti- 
tularip the Counteſs of — ; and that 
the Defendant Wzote a ſcandalous Let⸗ 


ter to the ſaid Counteſs, Wherein he ſaid, 


That the Plaintiff would give vexatious and 
ill Counſel, and ſtir up a Suit; and that he 
would milk her Purſe, and fill his own large 
Pockets ; Per quod he loſt the Counteſs 
and other Clients: Judgment pro quer. 
on Account of the Scandal ro him in his 
Pꝛokeſſion, and the ſpecial Damage. Daav. 
Abridg. fo. 119. pl. 50. 


Quer. If it was not a Libel without either? 


And Note the Caſe between the ſame Parties 
in the Exchequer, P. 31. 


D 3 Term. 


33 Dodrine of Libels. 
Term. Hl 31 Car. 2. B. R 


The King againſt Carr. 


25. A Infozmation was granted a⸗ 


gainſt Henry Carr, and de was 
this Term in Guildhall tried and convic⸗ 
ed ok wziting and publiſhing a Book, 


talled, The Weekly Packet of Advices from 


Rome, &c. in which, among other Things, 
Was contained the following Lcandalous 
and libellous Paſſage : There is lately found 


out by an experienced Phyſician, an incompa- 


rable Medicament, called, The Wonder-working 
Plaiſter, truly Catholick in Operation, ſome- 
what of Kin to the Feſuits Powder, but more 


effectual. The Virtues of it are ſtrange and 


various: It will make Juſtice deaf as well 


as blind ; takes « gp out of deepeſt Trea- 


ſons, more cleverly than Caſtle-Soap does 
common Stains : It alters a Man's Conftitu- 


tion in two or three Days, mere than the 


Virtuoſo's Transfuſion of Blood in ' ſeven 
Years; is a great Alexipharmick, and helps 
Poyſons, and thoſe that uſe them: It mira- 
culouſly exalts and purifies the Eye-fight, 
and makes People behold nothing but In- 
nocence in the blackeſt Malefactors: It is 
a mighty Cordial for a declining Cauſe, 
ſtifles a Plot as certainly as the Itch is de- 

| ſtroyed 


: 
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| Doctrine of Libels, 39 

| Reoyed by Butter and Brimftone. Ip a Word, 
it makes Fools Wiſemen, and Wiſemen Fools, 
and both of chem Knaves. The Colour 
of this precious Balm is bright and dazli 

and being applied privately to che Fiſt in 
decent Manner, and a competent Doſe, in- 
fallibly performs all the ſaid Cures, and 
many others not fic here to be mentioned. 
Vide State-Trials, Vol. 2. p. 554- 


Term. Mich. 35 Cor. 2. B. R 


Sir Jobn Auſtin againſt Col. Colepeper. 


26, Hefe being a Suit in Chancerp 

between theſe Parties, wherein 
ſeveral Witneſſes were examined; Culpe- 
per fozges an O2der of Chancery, where- 


in were ſeveral defamatozy Erpzeſions - 


againſt the Plaintiff, and at the End of 
it dzados the Fozm of a Pillory, and 
W2ites oppoſite to it, For Sir abs Aufin, - 
and his perjured Witneſſes by him ſuborned. 
This he delivered to the Plaintiff's 
Clerk in Court, and diſpers d it. The 
Plaintiff bought his Action ſuc Caſe here, 
and had a Yerdin, and Five Yundzed 

Pounds Damages. | 
Jn Arreſt of Judgment, it was of- 
fered, That the Fozging the Ozder, and 
24 Pub⸗ 


4 Doctrine of Libels; 
Publiſhing the Libel, Were different Acts, 
and that neither of them were action- 


able; 02 ik one of them was, the other 
Was not; ſo that Damages not being 
Cever'd,, no Judgment could be had. 
But the Court held thep Were one 


_  romplicated Ac, and that each Part of 


them wag not onlp actionable, but in- 
dictable: And ſeveral - Anſtances Were 
ſhewu, in Which bare Mozds are not 
actionable; but the KHeducing thoſe. 
Wozds to Writing, and Publiſhing 

them, Will bear an Action. The Plain- 
tiff had Judgment bp the whole Court 
una voce. Skinner's Rep. 123, 14. 


Doctrine of Leis 43 
Term. Paſeh. 1 Fac. 2. B K 


27. Pon an Jnfozmation the 
| Defendant fo? publiſhing' a Li- 
bel talled Dangerfield's Narrative; he plead- 

ed, That he wag, at Time of che 
Publication, Speaker of the Pouſe of 
Commons, and, as ſuch, had a igt ta 
publiſh the Dotes and das of the Paule, 
and that the Narrative wag printed and 
publiſhed as Parcel of the Pzoceedings. 
The Court would not allow fo imper- 
tinent a Plea (as they ſaid) to be argued, 
but gave Judgment fo: the King. 2 
Shower 471. See alſo the Pleadings in this 
Caſe, in Tremaine's Pleas of the Crown, p. 48. 


Term. 


„  Dodrine of Libels; 


Tim. Pin. 1 Fac. 2. B. R. 


. 


- The King againſt Baxter. 


28. PHE Defendant was charged in 
1 an Jnfozmation with wWwating 
a Libel againſt the Pꝛoteſtant Religion 
and Biſhops, innuendo the Biſhops of 
England. He was found guiltp,- and, 
in 9rreft of Judgment, it was offered, 
That the Biſhops libelled were not Eng- 
liſh Bichaps, no? could the Innuendo fup- 
pozt ſuch a Couftruction ; but rhe Court 
took upon them to underſtand the Ti⸗ 
bel in that Senſe, and over-ruled the 
Exception. 3 Mod. 68, 69. POE Ree 


Term. Hill. 7 Will. 3. B. R. 


| The King againſt Paine. 


29. Pon an Inkozmation againſt the 

1 Defendant, foz being the Com- 
poſer, Authoz, and Publiſher of a ſcan- 
dalous Libel, called, An Epitaph upon 
the late Queen Mary. The Cale, accozding 
to the Evidence ſtood thus: That Paine 
w2ote the Libel, it being dictated to * 


peaded, but the 
| Derſe of it. 


Dottrine of Libels 43 
by -another ; Chat He afterwards put 
it into Hig Study, and by Willake de- 
livered it to one Brereton, inflcad of ans 
' other per, who cranſmitted it (ches 
, 4 — — to * 29 75 of Bri 
aine examined [ apo?, 
confeſſed the Wziting, but 
Compoling 02 Publiſhing of 
appeared bp the Evidence 
vant, That He ſeur him to 
foz a Writing, and that 
ing the Paper ſent foz, . 
ferched i himſelf ; and being ina Hoom 
onlp wich Oz. —_— the Lib 


bp whom, but he remember'd 


4 Two Queſtions aroſe at the Trial, 
the Defendant's Guilt upon the F 
the Evidence. _ 


. Whether he was the Authoz a 


Compoſer of the Libel. 2. 
was the Publiſher. 


As to the firſt Point, it was ſaid, 
That there being uo Proof bur his own 
Confelſion, that he more it, and he de- 
nping the Compoſing and Publiſhing of 
it, his Conkemon muſt ve taken tg- 

gether, oz not at all, as Well foz him ag 
againſt him. # 


Ts the other, That us Publication of 
it was ſufficienrlp pzoved againſt him. 


Doctrine of Libels; 
Term. Trin. I Fac. 2. B. R. 


The King againſt Baxter. 


28. THE Defendant was charged in 
| an Jnfozmation with Waiting 
a Libel againſt the Pꝛoteſtant Religion 
and Biſhops, innuendo the Biſhops of 
England. Ye was found guiltp, and, 
in Srreſt of Judgment, it was offered, 
That the Biſhops libelled were not Eng- 
liſn Biſhops, no: could the Innuendo ſup- 
pozt Cuch a Conſtruction ; but the Court 
took upon them to underſtand the Li- 
bel in that Senſe, and over-ruled the 
Exception. 3 Mod. 68, 69. 


Term. Hill. 7 Will. 3. B. R 


| The King againſt Paine. 


29. Pon an Inkozmation againſt the 

1 Defendant, foz being the Com- 
poſer, Authoz, and Publiſher of a ſcan- 
dalous Libel, called, An Epitaph upon 
the late Queen Mary. The Caſe, accozding 
to the Evidence ſtood thus: That Paine 
w2ote the Libel, it being dictated to * 


| Doctrine of Libels: 
by - another ; That he afterwards 
it into his Study, and by Wiſtake 
livered it to one Brerecon, inſicad of 
other per, who cranſmitted it (t 
* ſeveral Hands) to the apo? of Bri 
Paine wag examined by rhe Mapoꝛz, and 
confeſſed the Wziting, but denied che 
Compoling 02 Publiſhing of it. But it 
appeared bp the Evidence of his Ser- 
vant, That he ſent him to his Studp 
fo2 a Writing, and that he not b2zing- 
ing the Paper (ſent foz, the ſaid Paine 
fetched it Himſelf ; and being in a Foom 
onlp 'Wich Dz. Hoyle, the Libel was re- 
- peated, but the Servant could not tell 
bp whom, but he remember'd the firſt 
SR © | 


Two Queſtions aroſe at the Trial, relating to 
the Defendant's Guilt upon the Face of 
the Evidence. 


1. Whether he was the Autho2 and 
Compoſer of the Libel. 2. Whether he 
was the Publiſher. 


As to the firſt Point, it was ſaid, 
That there being uo P2oof bur his own 
Confeſſion, that he wzote it, and he de⸗ 
nping the Compoſing and Publiſhing of 
it, his Conkemon muſt be taken all to- 

gether, o2 not at all, as Well fog him as 
againſt him, 8 


To the other, That no Publication of 
it was ſufficientlp pzoved againſt him. 


44 Doctrine of Libels, 
The Jurp gave their Verdi ſpeciallp 
thus; That a certain Perſon, to them un⸗ 
known, did p2onounce dictate and repeat 
the Wozds contained in the Libel, Which 
the Befendant did write; and if chat 
Will make him guiltp of compoſing and 
making the Libel, then thep find him 
Guiltp ; and as to the Publication there- 
of, thep find him Not guilty. 
Jt wag agreed foz the King, That 
this was enough to make the Deken⸗ 
dant guilty of the Compoſing; fo2 as 
the Writing is neceſſary ro make a Li- 
bel, he appears to be the firſt that re- 
duced theſe dekamatozp Wo2ds to W21- 
ting; and as he muſt have knotan their 
ſcandalous Jmpozt When he heard them 
repeated, He could have no Intention in 
committing them to Paper, but that of 
_ publiſhing and perpetuating the Slan- 
der; (0 that by his Wziting he made 
that a Libel which was not lo befoze. 
Fo2 the Defendant, amongſt other Ar- 
guments, it was ſaid, That the Defen- 
dant being acquitted of the Publication, 
the Wziting could amount to no Offence, 
becauſe No-bodp was defamed bp his 
Act; it being the ſame Thing to wzite 
and not publiſh, as to Wzite and imme⸗ 
diatelp burn the Libel, 

The Court held the Making a Libel 
to be an Offence, tho' not attended with 
any Publication; and that if one dic- 

tates and another W2ites, both are guiltp 
of making it. He that wzites after an- 
other, ſhews his Appꝛobation of * 
** * * e 


| Doctrine of Libels, + 45 
he Wzites; and the Keading a Libel 
map not be a Crime, becauſe a Man 
map do it unwarilp, but no Surpzize 
tan pzevent the Wiiter from exerciſing 
his Thoughts : And as Wziting is the 
Eſſence of a Libel, he that Wzzites down 
Scandals which he hears repeated, is 
the Maler of the Libel, cho“ he be not 
the Authoz of the Wozds. Delivering 
a Libel by Miſtake is no Publication 
of it, becauſe no malicious Intention 
appears; but in this Caſe, when the 
Servant could not find the right Paper, 
the Defendant bzought another; and if 
that other was the Tibel, tis not ma- 
terial which of them read it; i it 
was read bp either, tis a Publica- 
tion. Ak one repeats, another wzites a 
Libel, and a third appzoves what is 
wzitten, thep are all Makers of it. All 
who concur and aſſent to the doing of 
an unlawful Ac, are gniltp ; and Wur- 
dering a Man's Reputation by a Tibel, 
map be compared to Murdering his Per- 
ſon; foz how many ſoever are aſiſting 
and encouraging the Act, tho* the Wound 
was given but bp one, are all 
of the Yomicide. 5 Mod. 163 to 167. 


Term. 


2 


„ Vedrrine of Libels, 
Term. Hill. 10 V. 3. B. R 


The King againſt Bear. 


30. PH E Defendant was indiced ko: 


compoſing, wziting, making, and 
collecting feveral Libels, Opon Not guilty 
pleaded, the Jurp found him guilep of the 
Writing and Collecting, but — him 
of all the reſt. In this Cale, 
held, That the bare Wziting and Collex- 
ing Was criminal, Holt Chief Juſtice 
laid, That the bare Copping out a Li- 
bel bp one that is neither Contriver noz 


Compoſer, is highly criminal. The El-. 


- Cenice.of a Libel confifis not in the in- 
kamous Matter; 
ſuch Wozds, unleſs the Wozds be put 
tm Writing, he is not guiltp of a Lj- 
bel. The Nature of a Libel conſiſts in 
putting this infamous Matter into W21i- 
ting; therefoze if Bear wzit ſuch Mat⸗ 
ter, he is a Libeller, koz it was not a 
Libel till it was witten; and in all 
Caſes where a Man does that Aa which 
makes a Thing be what it is, he is and 
muſt be conſtrued to be the Doer of the 
Thing. | 

Lamb's Caſe, 9 Coke 59. and Moore 813. 
were cited; the firſt, to ſhew that Wri- 


ting did not amount to Publiſhing ; and 


the latter, to pzove the Writer to be, in 
a "©" "IA 


it Was 


koz if a Man ſpeaks 
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- 8a Student who takes Notes of it; and 
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Law, a Contriver; and it wag held bp 
the Court, That if a Tibel be publicklp 
known, having a Witten of it is 
an Evidence of Publication ; but other- 
iſe, where it is not known ts be pub- 

It Was objected, That Wziting a Ti- 
bel map be a lawful Aa, as, bp the 
Clerk that dzaws the Andicment, oz by 


ſo the j found againſt the n⸗ 
dant might be 1tavwful, The Chief Yu- 
ſtice anfwered, That the Matter, abſtrac- 
edlp confidered, is unlawful, therefoze the 
general Finding ſhall be taken to be cri- 
minal; and that, if the Writing Was 
innocent, as in the Caſe objected, there 
ought to be a ſpecial Finding of thoſe 
Particulars Which diſtingnich and ercuſe 
it. Beſides, it cannot be underſtood of 
ſuch a Writing; fo2 if an Officer 02 Stu- 
dent does it, 'tis no Libel, becauſe it is 
not done ad infamiam of the Party, but 
to bzing the Offender to iſhment, 
and it is onlp Tenor Libelli, and u 


ſuch Evidence the Defendant could = 
be found guilty, 


It was alſo held, That Wziting a Co- 
pp of a Libel, is Writing a Libel, be- 
cauſe ſuch Copp contains all Things ne- 
ceſſarp to the Conſtitution of a Libel, viz. 
the ſcandalous Matter and the Writing; 
and it has the ſame pernicious Conſe- 
quence; fo2 it perpetuates the Memozp 
of the Thing, and ſome time oz of 
comes to be publiſhed ; and if the Law 
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Were otherwiſe, Men might Wzite Co⸗ 


pies and -pzint them with Jmpunity. 
t was ſaid by Holt, That When a Ti⸗ 
el appears under a Man's Yand-Wzt- 
ting, and no other Authoz is known, 
he is taken in the Manner, and it turns 
the Pzoof upon him; and if he cannot 
P2oduce the Compoſer, it is hard to find 
that he is not the verp Man. 
At Was reſolved bp the Court, That, 
in Libels, Making is the Genus; Come 


pong oz Contriving is one Species; 


Writing, a ſecond Species; and Pꝛocuring 
to be wzitten, a third Species; and find- 


ing a Man guiltp of Writing onlp, is 


finding him guilty of one Species of 
Making. Judgment pro Rege. 2 Salkeld 
417, 418, 419. | 
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a. 


OBSERVATIONS 
UPON THE 
Foregoing CASES. 


T may appear ſtrange at firſt Sight, that 

during ſo long a Courſe of Time, as 

from Edward the 'Third's Reign to that 
of James the Firſt, ſo few Caſes ſhould be 
found of Libels againſt great Officers and Mi- 
niſters of State ; tho? it be vety well known, 
that the People were ſeveral Times, during 
that Interval, highly incenſed againſt the 
Court Proceedings and corrupt Counſellors. 
'This may ferve for an Anſwer to ſuch an 
Objection, that Learning not being ſo fre- 
quent then, Writing, the common Vehicle 
of Slander now-a-days, could not have fo 
good an Effect in gratifying the Malice of 


envious or diſcontented Men; therefore more 


Scandal was propagated by bare Words, than 

by written Libels, and might have been pu- 

tiſhed by Actions of Scandalum arene 
E v hic 
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which is beſide our preſent Purpoſe. But 
a better Solution of this Wonder, is, that 
our wiſe Anceſtors conſidered the Male-Treat- 
ment or Abuſe of great Counſellors, as ſo 
many Invectives againſt the King himſelf; 
no Slander that interfered with the Govern- 
ment .of the Nation, could paſs. for Zeal to 
the Publick, or little Spight againſt particu- 
lar Perſons, but was underſtood and taken to 
'be (what its Conſequences might produce) 
a concerted Deſign for the Subverſion of the 
Government itſelf. It is no Wonder there- 
fore, if in thoſe Times we find ſuch Things 
charged as Acts of Treaſon, which in our 
Days would paſs only for Libels againſt great 
Men, little Overflowings of Gall, or the Re- 
ſentments of a petulant Spirit. | 

I am much miſtaken if the'Crimes men- 
tioned in the following Indictment would be 
eſteemed more than a rancorous Libel at 
this Day. It is a Charge of Treaſon againſt 
Sir William Aſhton, for publiſhing in Bal- 
lads, Cc. that the King had ſold ſome! of 
his Dominions by the' Advice of certain of 
his Miniſters, | 51 


Suffolk. 8 no triceſimo primo Henrici 
11 ſexti. Willielmus Aſhton Miles, 
indictatur, pro eo quod ipſe & alii, proditorie 
diverſas billas & ſcripturas, in Rythmis & 
Balladis, factas & fabricatas, ſuper Oſtia & 
feneſtras diverſorum hominum poſuerunt, reci- 
tantes in eiſdem, quod Dominus Rex, per Con- 
ſilium Ducis Suffolciæ, Epiſcopi Sarum, Epi/- 
copi Ciceſtriæ, Domini de Say, & aliorum de 
. Concilio 
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Concilio Domini Regis exiſtent” vendidit Regua 
Angliæ & Franciæ, Cc. 


In the 15th of Edward the Fourth, T. 
mas Burdet of Arrow in the County of Mar- 
wick, Eſq; was indicted and had Judgment 
to be hang'd, drawn and quarter'd, for com- 
paſſing and imagining the Death of the King. 
The ſtrongeſt Overt-Act of this Treaſon 
charged in the Indictment, is the Diſperſing 
of Ballads, which had a Tendency to withdraw 
the Subjects Love from their Monarch. Thus 
ſays the Record, Et ad illud nefandum propo- 
ſitum ſuum finaliter perimplendum, prædicłus 
Thomas Burdet, diverſas billas & ſcripturas 
in Rythmis & Balladis de murmurationibus, ſe- 
ditionibus, & proditori is excitationibus, fattas 
& fabricatas apud Holbourn, & Villam Weſt. 
monaſterii predict“, ſalſo E proditorie diſ- 
perſit, projecit & ſeminavit, ditto ſexto die 
Martii, ac quinto & ſexto diebus Maii, ditto 
anno decimo ſeptimo, ad mtentionem quod Po- 
puli Domini Regis cordialem amorem ab ipſo 
Rege retraherent ac ipſum relinquerent, &c. 


In the eighteenth Year of the ſanie King, 
ve find an Indictment beginning thus: 


Kanc. Nno decimo octavo Edwardi 
| quarti. Jobannes Alkerter, Y eo- 
man, nuper Serviens Richard: Comitis War- 
wici & Sarum, a: diuturno Tempore proponens 
ſtatum Regis, pejorare Es de Regimine, Ec. 
quantum in ſe fuit proditorie, per diverſa ver- 
ba ne fanda, & alia ditta ſua venenoſa, de di- 
8 verſes 


| - Doctrine of Libels. 

. verſis murmurationibus, ſeditionibus, proditorum 
excitationibus factis & fabricatis a guberna- 
tione privare, Sc. Ad Intent ionem quod Po- 
puli ejuſdem Regis cordialem amorem retrabe- 
P rent, per diſcordiam inter Regem & Populum 
ſuum movendam proditorie dixit, &c. 


| 
| 
| In either of the two laſt Caſes, one would 
| be apt to 'think that the Crimes were only 
trivial, and Offences againſt the Statute of 
Weſtminſter the Firſt, Chap. 34. by which 
they are puniſhable by Fine and Impriſon- 
ment only; yet when the Malignancy of the 
Offenders is conſidered, and their wicked In- 
5 tentions obſerved, we cannot blame the Cau- 
| tion of the Government in proſecuting them 
ö as Traytors. In the laſt Caſe, the Offence 
ö conſiſting of bare Words only, without any 
) thing reduced to Writing, ſeems to be far- 
; | ther removed from Treaſon; yet the Judges 
thought it not inconſiſtent with the Laws, 
N (the Security of the Kingdom requiring it) 
to outlaw the Offender as a Traytor. 


In the ſame Vear, another Criminal was 
indicted and outlawed as a Traytor, for bare- 
ly ſaying, that the then laſt Parliament was a 
very foalzſh one, and uttering ſome other ver- 
bal Slanders againſt ſome of the King's Mi- 
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| following Record. 0 


Kanciæ. A Nno decimo octavo Edwardi 
41 quarti. Thomas Hever, indic- 
ratur, pro e quod proditorie dixit, quod ulti- 
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niſters and Councellors, as appears from the 
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num Parliamentum Domini Regis, apud Weſt- 
monaſterium tentum, magis ſimplex & inſuffi- 
ciens fuit quam unquam antea: & ulterms, 
quod Dominus Rex propoſuit Moram ſuam infra 
Comitatum Kanciæ trabere & amorem Ligeorum 
ſuorum ibidem habere, quia amorem cordialem 
infra eandem Civitatem non habuit, nec in 
futuro habebit : Et quod fi Epiſcopus Batho- 
nienſis morietur, quod tunc immediate Thomas 
Epi ſcopus Cantuarenſis, & Cardinalis Angliæ, 
caput ſuum amitteret. Et multa diverſimoda 
verba proditoria de Rege, quam alia verba ma- 
litioſa de Dominis ſuis, tam Spiritualibus quan 
Temporalibus. 


Utlegatus prout patet per Rotul' Seſſion”. 
London. 


Nno nono Henrici ſ. 

Thomas Bagnal, £7 alii, mor- 
tem Regis 1 Sc. Et ad Inten- 
tionem prædictam, populi Regis cordialem 
amorem retrahere, 04 diverſas Billas & Scrip- 
turas in Rhythmis & Balladis de murmuratio- 
nibus, ſeditionibus, & proditoriis excitationibus, 
tam verſus Regem quam alios Magnates de 
Concilio ſuo tangent” proditorie fecerunt, &c. 
& ſuper 2 Fccleſie ſaucti Benedicti in 
Gracious-:ſtreet, ſuper le Standard in 
Cheap, ac ſuper Of 1. Ecclefie Pauli po- 


ſuerunt, Se C. 


Theſe Criminals were, for this Treaſon, 
adjudged to be hanged, drawn and quartered. 
Thus we ſee the wiſe King Henry the Se- 
venth puniſhing a Libel againſt his Counſel- 
lors as a Treaſon, This Monarch, who as my 

=Y . Lord 
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Lord Bacon ſays of him, eſteemed it his 
Pride to govern his Kingdom by his Laws. 


In the goth of Henry the Eighth, we find 
a Peer of the Realm indicted of Treaſon, for 
Words that amount to no more than the 
Slander of Miniſters who adviſed the King ; 
and, at the ſame Time, another Gentleman 
charged with the like Crime for only a ver- 
bal Cenſure of that Proceeding. 


Surrie. Nno triceſimo Henrici octavi. 
Henricus Marchio Exon' pro- 
ditorie dicebat, I like well of the Proceedings 
of Cardinal Poole; & ulterius, but I like not 
the Proceedings of this Realm ; and I truſt 


to ſee a Change of the World; & utterins, 


I truſt once to have a fair Day upon thoſe 


| Knayes which rule about the King; & ulte- 


rins, I truſt to give them a Buffet one 
Day. | 

Et quod Nicholaus Carew Miles, malitioſe 
& proditorie murmuravit, & indignatus fuit, 
& dicebat hæc verba Anglicana ; I marvel 
greatly that the Indictment againſt the Lord 
Marqueſs was fo ſecretly handled, and to 

what Purpoſe; for the like was never ſeen. 
Per bagam Seſſion tem coram Thom' 
Audley Cancellar” & aliis, 30 H. 8. 


Theſe Records more at large, with others 
of the ſame Kind, the Reader may find in 


Croke Car. from fo. 117 to 125. They were 


gollected and conſulted by the Judges, in or- 


der to determine whether ſome fooliſh and 


mali- 
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malicious Words ſpoken of the King by one 
Pine amounted to Treaſon, or not. Their 
Lenity and Integrity in ſettling, that ſuch 
Words did not, at this Day, is much to be 
applauded : However, theſe Precedents are 
Proofs, that. malignant Calumnies, and ſcan- 
dalous Libels againſt great Men, were by our 
Forefathers reckoned very high and enor- 
mous Crimes. 


CASE ti. 


T- muſt give great Pleaſure to the Lovers 
of Liberty, to perceive that Libels againſt 
private Men are puniſhable in the ſame Man- 
ner, and are accounted the ſame Kind of Of- 
fence, with thoſe in which the Government 
or State are more immediately concerned. 
An Indictment, or Information, lies as well 
for the meaneſt Perſon injured, as the high- 


. eſt, tho* the Puniſhment (as is fitting) may 


be proportionably different, *Tis true, 

private Men may bring their Actions, as is 
ſhewn in ſome of the foregoing Caſes ; but 
that is by no Means the moſt adviſable Me- 
thod ; for, in ſome Caſes, the Defen- 
dant, in fuch a Proceeding, may juſtify 


the Libel, or the Publication; and, in 


others, it may be neceſſary to prove Da- 
mages to maintain the Action. The beſt 
Way, upon the Whole, is to ſubmit to 

E 4 the 
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he Wiſdom of the Legiſlature, and leave 
Fach Inſults to be puniſhed at the Suit of the 
Crown, as what they are in their own 
Natures Provocations to, Breaches of the 
Peace. | 

' Beſides the Authorities already cited, the 
following may ſerve to confirm the Opi- 
nion, that Libellers are thus to be proceeded 
againſt. My Lord Coke ſays, A Libeller, or 
Publiſher of a Libel, committeth a pub- 


lick Offence; and may be indicted therefore 


at Common Law. 3 Haft. 194. And that Li- 
bellers, whether they be the Contrivers, the 

rocurers, or the Publiſhers of Libels, may 
be indigted, and obliged to find Sureties for 


their good Behaviour, as Diſturbers of the 


Peace, we learn from Daltor's Juſtice, Cap. 
124. Sed. 2. e pune ads 


CASES 2, 3, 4. 

X RE much of the ſame Nature, and all 
"A. ſerve to illuſtrate that ſingle Maxim, 
That zo Man is puniſhable for any thing done 
in the ordinary 1 of Law. I have neg- 
lected to abridge ſome other Caſes in the 
Books, which tend only to the Proof of this 
ſingle Point, becauſe I thought theſe few ſuf- 
ficient ; however, the more inquiſitive Rea- 
der is referr'd to them in p. 6. The firſt of 
' theſe Caſes is an Action upon the Statute de 
Scandalis Magnatum, in which appears the 
great Impartiality of our Laws, which, tho? 
they allow Peers ſeveral Privileges and Im- 
munities, yet won't allow them to commit 
$3 ſcandalous 
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fcandalous Actions, or if they do, oblige 
them to anſwer for them in the ſame manner 
with meaner Perſons, | 


"CASE $&£. 


HE moſt remarkable Piece of Learning 

+ « | which this Caſe affords, is the Anti- 
quity of that Rule in the Law of Libels; 
Yar the Publiſher or Diſperſer of them is in- 
yolved in the Guilt, tho* be knows nt the Pur. 
port of them, nor ever heard them read. A Re- 
ſolve, not ſo ſevere as may appear at firſt 
Sight, if we conſider, that a very little Cau- 
tion in Men's Behaviour will keep them quite . 
clear of the Danger of it; and if it were 
otherwiſe, every one might publiſh Libels 
with Impunity, becauſe it would be next 
to impoſſible, in moſt Caſes, to prove a Know- 
ledge-of the Subſtance or Import of the Li- 
bel, upon the Perſons who only diſperſed it. 


CASE 6. 


is Caſe contains the beſt Syſtem of the 
| 1 Doctrine of Libels, that is to be 
| and, one would think, is ſo full and plain, 
| as that all future Doubts that could ariſe in 
this Learning, might be. ſettled and ex- 
pounded by it. 
The Libel here under Confideration,was not 
in expreſs Terms, but by Deſcriptions and Cir- 
cumlocutions: Yet the Lords — 
made no Djfficulty of underſtanding as 
the Subject of it; and certainly, nothing can 


? | be 


* 
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be more juſt and conſonant to Law: It is 
ſettled beyond Diſpute, in this very Caſe, 

that Signs or Pictures may be Libels. In Sir 
Baptiſt Hickes's Caſe, No. 13. ironical Words . 
in Writing, are adjudged libellous; open 
and farcaſtical Reproaches, are allowed, on 
all Hands, to be ſo. Nothing then remains 
which may by any Poſſibility evade the 
Law, but Writing in Allegory, or, as the Re- 
porter ſays here, Deſcriptions and Circumlocu- 
tions. Let us examine then what Right has 
the allegorical Style to eſcape better than the 
reſt 2 If a Man draws a Picture of another, 
and paints him in any ſhameful Poſture, or 
ignominious Manner, tho no Name be to it; 
yet if the Piece be ſuch, that the Perſon abu- 
ſed is known by it, the Painter is guilty of 
a Libel; what then ſhould ſerve in Excuſe 
for the allegorical Libeller ? Abuſive Allegory 
in Writing, has a very near Reſemblance to 
this ſatyrical Kind of Painting : 'The Man that 

. 3s painted with a Fool's Cap and Horns, is 
certainly abuſed ; but, ſays the Painter, he 
is diſguiſed, and how can you pretend to 

now him. This is the very Subterfuge of 
the Allegoriſt, and ought to have the ſame 
Anſwer; if it be the common Notion, that 
is Picture repreſents a certain Perſon, the 
Drawer is anſwerable for the Injury he 
ſuffers. 'They that give Birth to Slander, are 
juſtly puniſhed for it. | 
Pointing out any Perſon under the Cha- 
racter, and giving him the Name of one 
famous in Story, and then abuſipg and re- 
viling the Name and Character 10 fixed, is 
a | certainly 
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tutes the Crime, in his Definition of this 
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certainly a Libel of the ſame Kind with that 
of the Painter's, and has been often ſo ta- 
ken in our Courts, purſuing therein the In- 
tention of the great Roman, wha marks, ad 
infamiam alicujus, for the Part which conſti- 


Kind of Injuries. 

As no other Part of the Law has ſo near 
a Reſemblance to the Learning of Libels, as 
that of Actions for ſcandalous Words, it may 
not be amiſs, in this Place, to produce a few 
fimilar Authorities from thence, which being 
grounded upon the ſame Reaſons, may co- 
operate to the ſame Ends. 

That Courts of Juſtice may be directed by 
the received Opinion, by Senſe of the 
World, and not ſtick to the literal Senſe of 
Words, appears from this, that Words have 
been often adjudged ſcandalous, which, from 
the bare Meaning, no Scholar ceuld find any 
Harm in; but it was ſufficient, that in the 
Country where they were ſpoke, they were 
univerſally underſtood to be Slander: For 
Example; To call a Counſellor of Law in 
the North, Daffa-down-dilly, has been held 
actionable, becauſe it was ſhewn to the Court 
that it bore the ſame Senſe with Ambidexter. 
D' Anvers's Abridgment 113. pl. 17. Ambidex- 
ter is an Epithet that one would think had 
nothing in its Meaning applicable to a Law- 
yer or 3 and yet it has obtained 
ſuch a Conſtruction, that to 1 of either 
is actionable, not ſurely from the Import of 
the Word, but the bad Senſe People take it 
in. Codbolt 214. Moor 409. | 

8 | A fuller 
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A fuller Proof, that the Courts judge of 


Slanders, not according to any Conſtruction 
put upon them by the Law, but according 
to the Meaning in which People that are 


Witneſſes to them take them, is, that they 


hold Plea of Words ſpoke in Languages which 


the Judges may not underſtand, in Velſb, 
for Example, and decide according to the 
Effect which it is ſhewn to them to have up- 
on the Reputation of the Party injured. 
D'. Anvers's Abr. 162. pl. 5. 

In the following Inſtance, a Word is al- 
tered from what it was ſpoken, to make it 


Scandal, but ſure very juſtly, ſince the Sneer 
with which it is uttered gave the Speech all 


the Sting, and hurt the Plaintiff's Reputation 


as much, as if the Word which made it Scan 
dal, had been actually mentioned. wat 


Jn an Action of the Caſe, herein Sir 


Miles Fleetwood, receiver of the Court of 
Wards, Was Plaintif, and Auditoz Curle 
Dekendant, the Plaintiff had a UHerdia and 
Judgmeut againſt the Defendant fo2 theſe 
ozds: Mr. Deceiver (innuendo the Plains 


tiff) hath deceived the King, and I have him 


in Queſtion for it, A Wirit of Erroz was 
bzought in the King's Bench, and, a- 
mong other Objections, it was ſaid, That 
the Wo:ds Mr. Deceiver could not mean 
Mr. Receiver, ànd fo not ſuppozt the Innu- 
endo; but adjudged bp all the Court 
That the Action lap. Thele are the Moꝛds 
of the Took, © And foz the firſt Wozds, 
Mr. Deceiver, it is an iconical 9 
| | - an 
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* and Nick-name to his Omce and Place, 
«© and therefoze the Innuendo ig well ap- 
« plied; and if tuch crafty Evaſiong 
« ſhould be admitted, it Would be an uſu- 
« al Pzacice to lander ſans Puniſhment. 
© Croke Jac. 557, 658. In Hobart 268. 
the Keaſon in the Fock is the Came, with 
little Dariation, ** And then the Wozd 
«© Deceiver, though in Pꝛopzietp it doth 
« not impozt Receiver, pet the Allufion 
“ and ironical Keſemblance of the Name 
„ doth verp Well bear rhe Application 
« of rhe Innuendo ; and if ſuch a flight 
„ Evaſion ſhould be admitted, it would 
„ebe a common P?2actice With craftp 
„ Wits, ta flander ſafelp.” 


TI cannot conclude this Note better, than 
in the Words of a learned Gentleman and 
eminent Writer {till living; and I do it the 
rather, becauſe, beſides his Arguments, which 
are full to the Point, he refers ro rwo Caſes, 
which, tho? I do not find printed in any of 
the Reports, are to be credited upon his Au- 


thority, as ſup he heard them adjudged. 
„ Where (ſays he) a Writing, pretending 
“ to recommend to one che Charadters 
<« ſeveral great Men for his Imitation, inſtead 
& of taking Notice of what they are 
cc eſteemed famous for, pitched on fi 
* Qualities only which their Enemies charge 
« them with the Want of; as, by propoſing 
« ſuch a one to be imitated for his C 
« who is known to be a great Stateſman, 
“ but no Soldier; and another to be imi- 
4 x * rated 
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ce tated for his Learning, who is known to 


cc be a great General, but no Scholar, Ec. 
« Which Kind of Writing is as well un- 


c derſtood to mean only to upbraid the 
cc Parties, with the Want of theſe Qualities, 
cc as if it had directly and expreſly done ſo. 
& Brown's Caſe. | 

&« And, from the ſame Foundation it 
cc hath alſo been reſolved, That a defama- 
« tory Writing, . expreſſing only one or two 
& Letters of a Name, in ſuch a Manner, that 
& from what goes before, and follows after, 
cc jt muſt needs be underſtood to ſignify ſuch 
cc à particular Perſon, in the plain, obvious 
& and natural Conſtruction of the Whole, 
& and would be perfect Nonſenſe if ſtrained 
& to any other Meaning, is as properly a Li- 
cc bel, as if it had expreſſed the whole Name 
cc at large, ( Hurt's Caſe Trin. 12 Ann.) for 
cc it brings the utmoſt Contempt upon the 


An 


A 


« Law, to ſuffer its Juſtice to be eluded by 


&« ſuch trifling Evaſions: And it is a ridi- 
c culous Abſurdity to ſay, That a Writing 
cc which is underſtood. by every the meaneſt 
Capacity, cannot poſſibly be underſtood 


« by a Judge and Jury.  Hawkins's Pleas of + 


cc the Crown, B. 1. Cap. 73. Sect. 455. 


CASE 
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T is obſervable here, that tho” the Court is 
of Opinion, that an Action upon the Caſe 
would not lie againſt the Defendant for bare- 
ly ſending an opprobrious Letter ; yet they 
held it adviſable to cenſure him for it, be- 
cauſe 15 — an nay towards the 
Breach of the Peace: The ſucceeding Jud 
have followed this Example, as may be — 
in Caſe 15, and the Note upon it. It has 
been ſaid, that the Reaſon why a 
Letter ſent to a Perſon (tho? never publiſhed 


by the Writer). ſhould be a Libel, is this, 


becauſe the Reproaches contained in it, may 
be ſo ſtinging, as to let him have no Eaſe, 
till he ſhews it to others, in order to con- 
ſult what is proper to be done, and thereby 
expoſes his own Shame, as contained in the 
Letter, which may have all the bad Effects 
of another Kind of Publication. Bur ſure! 
the beſt Reaſon, is the Inſult offered, whi 
may provoke Revenge, as it appears in Bar- 
row and Lewellin's Caſe, p. 22. antea. 

It has been often adjudged, that Expoſing 
a Copy of a Letter ſent to another Perſon, 
which contains ſcandalous Marter, is Pub- 
liſhing a Libel; but I don't remember to 
have read, that the Receiver of a Letter is 
reſtrained from publiſhing or ſhewing it, if it 
be directed to him; tho* ſeveral Circum- 
ſtances and Accidents may happen to make 
ſuch Shewing and Publiſhing very 
to the Writer, it would ſeem that he might 
| have 
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have an Action, if he ceuld lay it to his Da- 
mage. Quere de hoc. | | 


CASE 8. 


E any thing were wanting to make Caſe 6. 
a compleat Summary-of the:Law againſt 
Libels, theſe Reſolutions may ſupply it; 
they contain ſo particular and juſt a De- 
ſcription of the Makers and Publiſhers: of 
er that No-body can miſtake concerning 
them. Scl 833 * l 

100 The Indulgence ſhewn to the Woman, who 
was accuſed of publiſhing a Libel, appears to 
be an extraordinary Thing, if we conſider 
the Star Chamber as a Juriſdiction ſo tyran- 
nous and oppreſſive as it has been generally 
repreſented ; but we muff remember, that 
it was granted rather as a Favour than a 
Right; and this ſhews us the only Good that 
can ariſe from unlimited Power; that is, it 
may ſometimes as well break thro' ſtated 
Rules for the Sake df Equity and Clemency, 
as at others infringe them with Injuſtice and 

Severity. 2. e 
What is laid down both in this Caſe, and 
in the Caſe of Lake and Hatton, p. 24. vis. 
That No- body could complain of a Libel; 
but the Perſon injured, or the Attorney Ge- 
neral, ſhews us, that the Practice of Infor- 
mations in that Officer's Name, is not fo no- 
vel as ſome People would repreſent it; tho”, 
at the fame Time, Lambe's Complaining, in 
his own Name, of a publick Libel; which 
concerned him little or nothing; and Sir 
| ED Thomas 
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Thomas Late s Proſecuting for one which 
concerned another mgre himſelf, de- 
monſtrates, that that Method of Proceeding 
was not then ſo frequent in Uſe as it has 
been ſince. 


CASE 9, 10. 


| + Heſe two Caſes ſerve to ſhew, that tho' 


1 a Man proceeds in a Courſe of Law to 
defame another ; yet, if that appears to be 
his only Intention, he ſhall not be protected 
by that Law which he makes his 
Horſe, to ſhoot at and murder other Men's 
Reputations. Kerſey's Caſe here differs not 
much from Lord Morley's in Popham. 132. 


CASES II, 12. 


82 the Notes upon Caſe 7. See alſo the 
\.) Caſe of Saunders, p. 36. 


CASE 13. 


Caſe 8. antea. 


QEE the latter Part of the Note upon 


F CASE 
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| H E Caſe of Thomas Badbroołk, or Bul- 
broke, as my Lord Coke calls him in 


3 Inf. fo. 22. which is here cited is a Confir- 


mation of what has been ſo often faid in this 
Treatiſe, that the literal Meaning of the 
Words in a Libel ſignify nothing; it is the 
Effe& which they may have, either in the 
Injury to Reputation, or the Reſentment ex- 
cited, that is to be conſidered : In that Caſe, 


the Words were, one would think, innocent; 


yet the bad Effect they might have upon 
the Judges Intereſt with the King, rendered 
them puniſhable. To confeſs a 'Truth, if 
this had not been a very old Precedent, I 
ſhould conſider it, as a Caſe ſtrain'd, and of 
little or no Authority. 


CASE 1. 


2 was formerly an Opinion, that in Caſe 
| 4 of a Libel, no Action lay, unleſs the 
Words written were actionable, if ſpoken. 
Nide Lib. Intration 13. But this Reſolution 
weakens that Notion, and perhaps my Lord 
Hale's Opinion, in Caſe 19, between King 


and Lake, is ſufficient to overturn it intirely. 
If a Man may ug his private Senti- 


ments, this Caſe, ar&:ſome others in this 
Collection, ſeem to perſuade us, that every 
written Slander which may either hurt the 
Reputation, or provoke the Reſentment of 


5 the 
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the Party libelled, will bear an Action, at 
leaſt an Information lies, except, as has 
been often ſaid, the Slander be in legal 


Proceedings. 


CASE 16. 


Lord Coke, in his gth Rep. 125. di- 
vides Libels into two Species, to wit, 
Libels upon private Men, and Libels upon 
Magiſtrates, to which may be added, as a 


third, ſeditious Libels. 


The firſt is, when a private Man is tra- 


duced or reproached in defamatory W ri- 


tings, as in the Caſes of the King and Ra- 
venſworth, Edwards and Wooton, Barrow and 
Lewellen, Sir Baptiſt Hickes, the King againſt 
Sumner, King and Lake, the King againſt 
Saunders, and Auſten againſt Culpeper, in the 
foregoing Collection. And this is a great Of- 
fence, inaſmuch as it tends to ſtir up Quar- 
rels, and to diſturb the King's Peace. 


The ſecond is, when a Magiſtrate is li- 
belled for his Behaviour in his Office ; and 
of this Kind are the'Caſes of the King againſt 
L. P. the King againſt Bankes and Taylor, 
and Feffe's Cale, of which more hereafter. 
This is a higher Offence than the former, in- 
aſmuch as ittends to obſtruct the Execution 
of Juſtice; for no Magiſtrate would do his 
Duty with Zeal and Reſolution, if he might 
with Impunity be libelled for the Offence 
given to either Party. | 

| FE 2 The 
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The third, conſiſts of general Miſrepre- 
ſentations of the Government, or the State 
of the Nation, or mutinous Hints tending to 
excite Diſcontent and Sedition in the Peo- 
ple. Of this Kind are the preſent Caſe of the 
King againſt Pym, and the King againſt Carr 


in this Collection; and this is the higheſt 


Offence of all, by as much as the Whole is 
greater than a Part, and it may have'a bad 
Effect upon the whole Frame of a Govern- 
ment. Agreeable to this, is the Opinion of 


Serjeant Hawkins, It is certain, that it is 


& a very high Aggravation of a Libel, that it 
* tends to ſcandalize the Government, by 
<« reflecting on thoſe who are intruſted with 
« the Adminiſtration of publick Affairs, 
« which doth not only endanger the publick 
Peace, as all other Libels do, by ſtirring 
<« up the Parties immediately concerned in 
« it to Acts of Revenge, but alſo has a di- 
rect Tendency to breed in the People 
& a Diſlike of their Governors, and incline 
ce them to Faction and Sedition. P. C. B. 1. c. 


4 93. ſ. j. I believe the Reaſon why my Lord 


Coke did not reckon this laſt as a Species of 
Libels, was becauſe about his Time it would be 
conſidered as nearly approaching to Treaſon, 
as has been ſhewn from p. 49 to 55. antes. 
We have a further Proof of it in the Caſe of 
Williams a Barriſter, who was indicted, con- 
victed, and executed for High 'Treaſon, in 
writing ſeditious Books, in the 19th of James 
the Firſt. Vide 2 Rod Rep. f. 88, 89, 90. 


CASE 


CASE 17. 


1 moſt remarkable Piece of Learning 
which this Caſe affords us, is a clear Re- 
ſolution that the Juſtices of Peace, in their 
Seſſions, have a Power of inquiring into Li- 
bels; it were to be wiſhed thoſe Gentlemen 
would exert this Power, fince nothing could 
more conduce to the Preſervation of rhe pub- 
lick Peace, than the Suppreſſion of rancorous 
Libels, and the Puniſhment of Libellers. 


CASE 18. 


Ide p. 15. antea, and Feffe's Caſe po- 
os, * 


CASE 19. 


TAN here having been brought 
for an Anſwer made to that Petition 


which is complained of in Caſe 22. both 


which were preſented to the Houſe of 
Commons. See the Note upon that Caſc. 


F 3 CASE 


= 2 * a 0 
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CASES 20, 21. 

* two are exactly the ſame; the 

Reader may compare them with Caſe 
30. p. 48. where my Lord Chief Juſtice 
Holt thought, that the Man on whom a Li- 
bel is found, muſt ſhew from whence he had 
it, or he ſhall be taken for the Author of it. 
The ſame is no leſs ſtrongly inſinuated in the 
Caſe of Lake and Hatton, p. 25. antea. 


CASE 22. 


His Caſe is reported by ſo many, and 

ſo differently, that it is with Difficulty 

we learn, that it was adjudged for the De- 
fendant, and that the Publication of the Pe- 
tition was held lawful ; but it imports us lit- 
tle to know the Law of it, becauſe one may 
venture to ſay it will never come into Prac- 
tice again. The Reader will find, in ex- 
amining the ſeveral Reports of this Caſe, 
that the Juriſdiction of the Houſe of Com- 
mons was called ſomewhat in Queſtion ; and 
Arguments were made in Favour of the Plain- 
tiff, from the Complaint being made to a 
Court that had not Power to redreſs it, as 
in the Caſe of Buckley and Mood, p. 10. an- 
tea. But a Stop has been put to all ſuch 
Proceedings for the future, by the Interpo- 
ſition of the Commons: They reſolved that 
all Petitions to them are lawful, or at leaſt 


only 
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only puniſhable by themſelves, by the Vote 


of the gth of February 8 Will. 3. in the Caſe 


of Kemp and Gee, in which Gee is voted 
guilty of a Breach of Privilege, in ſui 
Kemp and others for a Libel, which ſu 
Libel was contained in a Petition by them 
preſented to the Houſe for Redreſs of Grie- 


vances. Vide an anonymous Treatiſe, called 
' Aſhby and White, &c. printed Ann. 1705. 


5. 256. 
CASE 23. 


Ide Sir Baptiſt Hickes's Caſe, p. 23, an- 
tea, 8 P. 65. 


CASE 24. 


HE Words in this Caſe are not fuppo- 
ſed by the Reporter to be actionable, 
but for the Slander in 6 Profeſſion, and the 
ſpecial Damage; but b ag Reſolations in 
Warner and Elliſon's C . 27. antea, and 
in a Caſe between — Lake, P. 32, 33. 
antea, it would ſeem that the Writing of 
thoſe Words made them a Libel, and con- 
ſequently actionable. 


F 4 CASE 


1 
; 
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CASE 25. 0 


I. may be objected to the Authority of this 
that able appears to be judicially re- 
ſolved : The Man was try'd and convicted, 
but the Judges are not ſaid, upon Argument, 
to have adjudged that Paſſage libellous. If 
this be wrong, my Lord Coke's Example ha; 
led me into it; he cites the Caſe of Ravenſ- 
worth (which the Reader may ſee p. 8. antea) 
as Law, tho' nothing further appears, than 
that the Man was indicted; and I believe 
all the Lawyers in England will agree upon 
that Authority, that the Writing for which 
he was indicted was a Libel. *Tis true, the 
Reaſon of tHe Caſe aſſiſts the Authority; 
and fo it will do in the preſent. To affront 
the Juſtice of the Nation in a manner ſo 
groſs, tho' it be ſomewhat myſtical, muſt al- 
ways be conſidered as a Libel: If it be ſaid, 
that the Paſſage was dark and unintelligible, 
or if any Perſons were to be underſtood 
thro' it, they were only a few bad and in- 
conſiderable Men; I would make Uſe'of the 
Words of a Noble Lord ftill living, whoſe 0. 
pinion may very well pats for Law. 


B 


& In Anſwer to theſe Gloſſes, I might ſay, 
ce that if this were meant, of of the higheſt 
Characters and Stations, nay, tho' it were 
&« true too, the affirming this of them would 
<« be criminal, and, in the Manner he does 
66 ity bighty ſo. All ſubordinate 0 
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cc of whatever Station, may be regularly 


9 complained of, and called to Account 5 


« but the meaneſt are not to be traduced 
c and libelled, nor the Government upon 
their Accounts. wal : 


And again, tho' the Style, is changed to 
the Ironical, yet the Arguments will appear 
ſtrong and convincing. 


„ This is an extraordinary Step; that, let 
« a Man caſt never ſo many Scandals and 
“ Reproaches on the Government, tho' in 
< never ſo publick a Manner, yet if it be done 
«© by Way of Suggeſtion and Infinnation, and 
£ the Charges not expreſly maintained and 
% avowed, there is no Crime in it, nor any 
« high one: That is, in ſhort, Sedition and 
« Expoſing the Government is lawful, only | 
£ the Manner is to be taken Care of. Don't 
« do it directiy and avowedly, for that would 
« be dangerous; but do it by Siggeſtioms that 
£& Every Body will anderſtand, and which will 
« have their ful Effect, and all's ſafe; for 
cc thoſe who come to judge you are not to 
c underſtand you, tho* Every Body elſe 
& does.” Serjeant Parker's Speech on S 
cheverelPs Trial, 4th Vol. of State-Trials, 


| | 
. Memorand. In the Charge to the Jury at 
Carr's 'Trial, the' Chief Juſtice ſaid, Thar 
all the Judges in England had reſolved and 
given it as their Opinion to the King and 
Council, Sat whoever publickly - printed 
ets lk any 
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any thing any wiſe relating to the Government, 
without particular Licence from the .Govern- 


ment for ſo doing, was guilty of à great Of. 


fence and Mi ſdemeanor, and ſeverely puniſb- 
able. At this Time the Statute for regula- 
ting the Preſs was in Force. Quære how the 


As E 26. 


His Caſe affords us an Inſtance of what 
| was reſolved in the Star-Chamber, Caſe 
6. and p. 16. antea, to wit, that a Libel may 
be made of Pictures or Signs ; and this leads 
us very naturally to a Conſideration of the 
Power which Courts of Juſtice have to in- 
terpret thoſe Myſteries of Iniquity. To 
What has been already ſaid in the Note up- 
on Caſe 6. p. 57. to 62. antea, the following 
Remarks may be added. | | 
That, from the Reaſons of the Law, a Li- 
bel in Hieroglyphicks, is as much a Libel, 
and as highly puniſhable, as an open Invec- 
tive. If it be really unintelligible to any one, 
it will paſs for Nonſenſe with every one, 
and, as ſuch, meet with Impunity : But if 
there be only a thin Veil, or aukward Diſ- 
guiſe thrown over it, thro' which thoſe who 
can ſee and obſerve may perceive the lurk- 
ing Satyr within, a Court of Law will ex- 
amine it narrowly, and judge of it accord» 
ing to the Intention of the Maker, and the 
Influence it may have upon the injured Par- 
ty's Reputation, As ſcandalous Words: if 
they 
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they be ſpoken in an unknown Tongue, 
which none of the Auditors underſtand, will 
not bear an Action, becanſe they —— 
jury. Danv. Abr. 146. pl. 1, 2. yet, i 
—4 underſtood by the By-fendas, — 
tionable. ibid. 162. pl. 3. Juſt ſo is the Caſe 
of Libels: If the World underſtands them 
to be ſuch, the Law will make the ſame Con- 
ſtruction; if the Satyr is not univerſally un- 
derſtood, the Law will not puniſh it, except 
in Caſes where it is proper to appeaſe rhe 
Reſentment of the Party offended ; which is 
a circumſtantial Difference between Libels 
and bare Words, becauſe written Slanders are 
more heinous Offences than ſuch as are mere- 
ly verbal, the. laſt being often the Act of 
Paſſion, the former always the Reſult of De- 
liberation. 
From this Ground it appears, that not on- 
ly an Allegory, but a Rebns or am, 
which are ſtill more difficult to be und 
may be a Libel ; and a Court ſhall, norwith- 
ſtanding its Obſcurity and Perplexity, be al- 
lowed to judge of its Meaning, as well as 
other Readers. | 

But it has been often urged in Defence of 
Libellers,. that he who applies a Libel makes 
it. This Notion has given Birth to much 
Wit, but is quite wide of Law. True it is, 
that he who explains a Libel, if he does ir 
maliciouſly, that is, with an Intent to hurt 
the Reputation of the Party libelled, or to 
make the Scandal more publick, is in Law 
a Publiſher, from the Reaſons given in p. 16. 
and p. 19. antea; but he who does fo with 

. an 
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an Intent to proſecute the Libeller, and con- 
vince a Court that it is ſo for that Purpoſe, 
is no more guilty, than an Offcer or a Student 
who writes Copies of it for their Uſe or In- 
formation, as in p. 47. antea. 

The Cafe before us ſeems to be. one of | 
thoſe in which the bare Words would not be 
actionable, if it had not been for the Sigus or 
the Writing. To have only ſaid, A Pillory 
for Sir John Auſtin, aud bis perjured Witneſſes 
by bim ſuborned, would not bear an Action, 
if the Ground of Lavybe true, that 20 Words 
are actionable, except ſuch as are in the Affir- 
mative, as it is laid down in Moore 182. pl. 
325. 

Yet there is no Doubt but the written 
Words alone amount to a Libei, and, as 
ſuch, would bear an Action ; oide Caſes IS 
and 19. antea, and the Notes upon them. I 
take it to be as certain, that the S/gn of the 
Pillory ſent without any Writing, would be 
indictable as a Libel, upon my Lord Coke's 
- Authority ; who ſays, It is a Libel to fix a 
Gallows, or other reproachful and ignomi- 
nious Signs at the Party's Door, or * 
5 Coke 125. 


V 
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CASE 27. 


Very Engliſhman muſt, at firſt Sight, be 
ſhocked with the groſs Inſult upon the 
Dignity and Privileges of a Houſe of Com- 
mons, which this Caſe preſents to him : 
But the unhappy Reign in which it happened 
being remember'd, alleviates the Indi 
tion; and we the leſs regret the Misfortune, 
when we conſider that it contributed to the 
Ruin of thoſe who contrived it. It is alſo 
fit to be obſerved, that Sir William Williams 
was not Speaker of the Houſe of Commons 
at the Time this Caſe was adjudged, tho he 
was when the Offence of which he was ac- 
cuſed was committed. The Point of Law to 


\ . be drawn from it is this, That upon an In- 


formation or Indictment for a Libel, which 
are ſuppoſed at the King's Suit, no Juſtifica- 
tion whatever will be allowed, nor any De- 
fence, but a Proteſtation of perfect Inno- 
cence, by pleading Not guilty. Ir is cer- 
tain, that in an Action brought by the Party, 
in his own Name, for a Libel, the Defen- 
dant may, in ſome Caſes, juſtify, as in p. 34- 
antea; but formerly, in the Star-Chamber, 
it was not allowable, even rho* the Accuſa- 
tion was by Bill in the Party's Name. Vide 
Hobart 253. 


CASE 


78 Doctrine of Libels. 
CASE 28. 


* is an Example of a Court of Ju- 
ſtice inſiſting upon its Right of under- 
a as much as common People. There 
was juſt Room, in the Caſe before us, for 
the Defendant's pretending that he meant 
not Proteſtant Biſhops, but Popiſh ; yet one 
muſt eaſily be ſatisfy d, that where the 
Libel.was in general upon the Proteſtant Re- 
ligion, that the particular Satyr upon Epiſ- 
copacy was not levelPFd. at the Papiſts alone. 
In ſhort, this Gaſe, tho adjudg'd in the ſame 
unhappy Reign with the laſt, is undoubted- 
ly according to Law, and has been often imi- 
tated ſince. 
It is obſervable with what Diſcernment the 
Managers of this Proſecution proceeded; ina 
Book of Controverſy as this was, there was 
Scope to puniſh the Author for a /chiſmatical 
Libel, a new Term of Art which ſome Peo- 
ple have ſince attempted to bring into Uſe ; 
but they very wiſely thought the religious 
Diſpute unfit for the Cognizance of Lay- 
Heads, and only urged againſt him the Sa- 
tyr upon the Biſhops, who are, in our State, 
reat Officers, and make up a Part of our 


onſtitution. 


CASES 
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CASES. 29, 30. 


1 moſt material Point ſettled by theſe 
two Caſes, is, that Writing being the 
Eſſence of a Libel, the Perſon who ap- 
pears to have once Written a Libel ſhall be 
\ conſidered as the Maker of it, if no other 
be produced as the Author. See the Caſes, 
p. 44 and 46. | | 

The Opinion in Ventris, Caſe 20. antea, 
That having a Libel in one's Poſſeſſion, with- 
out any malicious Publication of it, was on- 
ly puniſhable in the Star-Chamber while that 
Court ſubſiſted, is by theſe Reſolutions con- 
tradicted. The Lord Chief Juſtice Holt ad- 
hering to the Opinion of Coke, 5 Rep. 125. 
where he ſays, That whoever finds a Libel, 
if it be againſt a private Man, ought pre- 
ſently either to burn it, or deliver it to a Ma- 
giſtrate ; if it be againſt a Magiſtrate vr pub- 
lick Officer, he ought preſently to deliver it 
to a Magiſtrate, in order to have the Offen- 
der ſought after and detected: Upon this 
Ground, I ſuppoſe, he held, that who- 
ever had a. Libel found upon him, was 
to ſtand in the Place of, and be conſi- 
dered as the Maker, until he produced ano- 
ther; for if he was not the Maker, he 
to have diſpoſed of the Libel as the Law di- 
rects, and the Omiſſion of his Duty ſhall be 
taken for a Preſumption of his Guilt. 

There is, however, one Way of recon- 
ciling theſe two different Reſolutions. If we 
' ſuppoſe the Caſe in Ventris to be the ſame 


with 
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with the Caſe in Keble, which imrmediate- | 
ly follows it in this Collection, as from 


their being adjudged the fame Term in the 
_ fame Court, from the fimilar Circum- 
ſtances, and from the Defendant's Names 
being omitted in Ventris, which ſhew it to 
be a Note haſtily, taken, we may venture to 
_ affirm. We ſhall find that there were two 
Perſons proſecuted for this Libel, -and that 
one was found guilty of the Making and 
Publiſhing ; againſt the other it only ap- 
peared that the Libel was found in his Poſ- 
ſeſſion, for which Reaſon he was acquit- 
ted. This will bring both Reſolutions to 
agree; for how could the Defendant, who 
was acquitted, ſtand in the Place of the Ma- 
ker, when it appeared to the Court, who 
was really the Maker and Publiſher. 


UPON the Whole, I think it appears 
very plain, that by written Slanders to traduce 
or leſſen the Reputation of any Perſon with- 
in the King's Peace, whether he be of good 
or evil Fame, whether the Slander be true 
or falſe, is ſtrictly forbidden and provided 
againſt by our Laws. And that whoever 
actually does ſo, or contributes to, or aſſiſts 
in the doing ſo, or when done, publiſhes or 
diſperſes ſuch written Slander, whether it 
be done directly or obliquely, whether by 
Hint or Surmize, Allegory or Riddle, open 


Invective or ironical Reproach, the Perſon 
ſo doing, aſſiſting, or publiſhing, is guilty of 


a Libel, and puniſhable as a Libeller, and, 4 
fortiori, the Contriver or Spreader of _ 
d 5 
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dal, which concerns the Government of the 
Nation, or thoſe who aſſiſt or adviſe in ir. 
This is a Truth which I think the foregoing 
Precedents, with the Arguments and Infe- 
rences drawn from them, will ſufficiently 
evince ; and becauſe the Uſe of Precedents 
is a Thing much clamour'd againſt by ſuch as 
ſuffer for theſe Kinds of Crimes, I con- 
clude theſe Obſervations with a Word or two 
in Defence of them, which perhaps may not 
be improper here, as they are the Baſis upon 
which thoſe Arguments are raiſed. 
They reſemble cuſtomary Laws, which 
are the beſt in the World; and a Nation's 
judging by Precedents, is an Evidence of its 
being governed by its own Cuſtoms. 
In a Country like ours, where the Natives 
being at firſt a brave and honeſt People, had 
few Vices themſelves, and provided Laws a- 
gainſt no more than they ſuſpected; when 
Luxury introduced new Crimes, it was pro- 
per to puniſh them ; and where there were no 
written Laws to direct them, they were 
guided by Precedents in Caſes which any 
way reſembled what was before them, and 
ſo made their own Cuſtoms the Rules of their 
Actions. | 
Adjudged Precedents are certainly better 
Authorities in any Caſes, than what the Ci- 
vilians call Reſponſa Prudentum ; the Opi- 
nions of learned Doctors, which have as 
much Weight in Arguments among them, as 
thoſe judicial Reſolutions with us. 
As the wiſeſt and braveſt People were go- 
verned by their own — ſo they — 
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lied upon Precedents which are often neceſ- 
ſary to explain them. The Romans for Ex- 
ample, Part of whoſe Formulary in ſenten- 
cing Criminals, was More Majorum. 
According to our Uſe of Precedents, they 
are very good Proofs, for one Caſe ſhall have 
no Influence upon another, if they don't re- 
ſemble each other ſo, that the Reaſon of 
_ Law ſhall direct the ſame Thing in both 
Caſes. | 
They are a Collection of the Wiſdom of 
our Anceſtors, and, as ſuch, to be conſidered 
as a great Treaſure; and when we find the 
Reaſons upon which they are governed hold 
good ſtill, we ſhould be wrong to heſitate at 
pronouncing them proper Examples for our 
Imitation. | 
But this is a needleſs Work; they don't 
want our Arguments for their Support; and 
therefore, having already conſidered, what 
is the Nature and Eſſence of a Libel by our 
Laws, let us proceed to ſhew what ſhall be 
its Puniſhment. | | 


A tbe. aa anda” iv....a 
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Hou LIBELLERS ſhall 
be puniſhed. 


tions to Vice, they would have but a 

ſmall, Effect upon the irregular Paſſions 
of Mankind; it is neceflary therefore ta de- 
ter Men from the Commiſſion of Enormities, 
by Puniſhments well regulated and duly ad- 
miniſtred ; and all good Laws are armed 
with Pain, Death, and Infamy, for the 
Suppreſſion of Vice; as they point out Ho- 
nours, publick Employments, and Fame, as 
Excitements to Virtue. 


As for the particular Puniſhment of Li- 
bellers, the Laws of different 1 2 
Ages have varied in it greatly, 
to * different Notions 1 — of Fame — 
Obloquy, or in Proportion to the Increaſe or 
Danger of the Crime in each Nation. 


T Laws conſiſted only of bare Prohibi- 


62 My 


$4 Dottrine of Libels. 
My Lord Coke, I can't tell upon what Au- 


thority, mentions a Law of the Lydians, by 
which the Publiſhers and Diſperſers of Slan- 


der were to be let Blood in the Tongue, and 


the Liſtners to, or Fautors of it, in the Ear. 
12 Coke 36. =. 


By the Roman Law, the Puniſhment of the 


Author or Publiſher of an infamous Libel (if 
it objected a capital Crime to any one) was 
Death : Bur if it brought no Man's Life in 
Danger, but the Reputation only, the Of- 
fender was made uncapable to be a Witneſs, 
or to make his Teſtament. Hood's Inf. of 
the Civ. Law 285. The Puniſhment'over mo 
Parts of Europe at preſent is arbitrary, but 
not capital. Jb:g. 286. Wn. 

We have ſhewn in p. 3, 4. how our Saxon 
Anceſtors puniſhed the Authors and Spread- 
ers of Slanders, if they were falſe ; and it is 
now our Purpoſe to enquire what Puniſh- 
ments our Laws at this Day agree to inflict 
upon. the , Authors and Spreaders of ſuch 
ſlanderous Libels, as injure their Neigh- 
bours in their Fame and Reputation. 

My Lord Coke, in his Chapter of the Star- 
Chamber, 4 Inſt. 63. ſays, That Diſperſers 
of falſe and dangerous Rumours and News, 
and ſcandalous Libelling, are among the 


Crimes which, for their Heinouſneſs, that 


Court took Cognizance of ; and in p. 66. he 

ſays, That Court puniſhed heinous Crimes, 

by Impriſonment, Pillory, Papers, Whip- 

ping, Loſs of Ears, Tacking of Ears, Higmata 

in the Face, Sc. And in the third Int. 22 - 
K | | 


t 
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he gives an Account of ſeveral Offenders 
for the like Crimes, ſentenced by the Com- 
mon Law Courts to Fine and Impriſon- 
ment, SS. 
Certain it is, that Libelling is to be con- 
o_ as a 1 4 therefore 
iſhable at t iſcretion udges, 
— — to the Malignity of the — 
or the Circumſtances and Quality of the Of- 
fender. To confirm this Opinion, I have 
collected the following Precedents of Sen- 
tences for Libelling, which I ſhall obſerve 
upon in the ſame Manner with the Caſes, . 
and thereby enable the Reader to judge, 
how every ſuch Offence, for the future, may 


or ought to be puniſhed. 


— — 
. bo o * * ” * 


Some PRECEDENTS 
of Remarkable Senten- 
Ces for Libelling, 


— 


— 


The King againſt Northampton. 


1. Te de Northampton, an Attoznep of 
the King's Bench, W2ote a Letter to 

John Ferrars, one of the King's Council, im⸗ 
pozting, That neither Sir William Scot Chief 

' Juſtice, nor his Fellows the King's Jultices, 
nor their Clerks, any great Thing would do 
by Commandment of our Sovereign Lord the 
King, nor of Queen Philip in that Place, more 
than any other of the Realm; Which Caid 
John being called, confeſſed the ſaid Ter- 
ter bp him to be wzitten With his own 
pꝛoper Hand. Judicium Curiæ. Et quia 
præd Johannes cognovit dictam Literam per 
fe ſcript? Roberto de Ferrers qui eſt de Con- 
cilio Regis, quæ Litera continet in ſe nullam 
4 . veri- 


g 
| 
| 
! 


2, 
Was puniſhed by Ampziſonment, Pillo- 
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vericatem : pretextu cujus Dominus Rex 
curian & Juſticiarios ſuos hoc in Caſu ha- 
bere poſſet Indignationem, quod eſſet in 
Scandalum Juſticiar' & Curiz, Ideo dictus 
Johannes committitur Mareſc', & poſtea in- 
venit ſex Manucaptores pro bono geſtu. 
Vide Coke's 3 Inſt. 174. 


Term. Mich. 4 & 5 Eliz. B. R 


The Queen againſt Baker. 


HY Baker, fo; a Libel againſt cer- 
tain ofthe Jnhabitants of Chertſey, 


rp, and Security fo2 his good Behavi- 
our, Coke's 3 Inſt. 220. 


Term. Paſch. 16 Fac. 1. Star- 
- Chamber. 


Hiches againit < < - » - 


3. A Perſon fo2 ſen an irsnfcal a- 


buſive Letter to Sir Baptiſt Hicks, 
(ſee p. 23.) Was fined and ſentenced to 
wear Papers, and to make his Sub- 
miſſion to Sir Baptiſt Hicks in Cheaplide. 


Hob. Rep. 215. 


G 4 Term. 
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26 Potrine of Libels, 


Term. Hill. 2 Car. 1. in the 
Star- Chamber. 


Frize againſt Bennet and others. 


4. HE Defendants Were cenſured fo2 
mr publiſhing and ſinging ſeveral 
Songs and Libels againſt the Plains 
tiff, one of which contained, among o⸗ 
ther Obſcenities and Scurrilities, the 
following; A proper Sopg of a great 


Blockhead Woollen-Draper dwelling in Hol- 
born, who gave a Taylor's Wife a Tard of 
old Frize for a Ferkin, &c. The WBefen- 


dants Were all committed to the Fleet. 


Bennet mas fined 500 Marks. . Ayler, 
another Befendant, 200 Marks: And 


Longdale xoo Marks. Star- Chamber Re- 
ports publiſhed by Ruſhgyorth in the Appendix 
do his 3d Vol. 6. 


Term. 


* 
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Term. Paſch. 3 Car. 1. Star- 
Chamber. 


Whitacle againſt Moody and his Wife. 


5. 1 Defendants, koz wziting and 


publiſhing two Letters, ſcanda⸗ 


lizing the Court of Arches, and Sir Wil- 


liam Bird the Judge of it, Were fined, he 
Two Hundzed Pounds, and the One 
Hundzed, and both committed co the 
Fleet; and Moody mas fentenced ts 
come into this Court in an Humble and 
ſubmiſſive Manner, and, under his Hand, 
acknowledge his great Offence in falfp 
ſcandalizing the (aid Judge and Court. 


Star- Chamber Reports by Ruſhworth, fo, 7. 


90 Doctrine ok Libels; 
Ditto Auno e Termino. 


The King againſt Perkins, 


6. POR a ſeditious Libel againſt the 
Pꝛivp Council and the Judges, 
Defkendant was committed to the Fleet 
during the King's Pleaſurs, and ſen- 
tenced to pap a Fine of Thee Thouſand 
Pounds. Ditto Reports, fo. 8. 


Term. Mich. 3 Car. 1. Star- 
Chamber. | 


Thehwel againſt, Holman. 


7. TY Dekendant, fo2 pzeſenting a 

ſcandalous Petition to the Tod 
Keeper againſt the Plaintiff, oho was 
u Maſter in Chancerp, charging him 
with Cozruption, &c. Was committed cg 
the Fleet, fined a Thouſand Marks, and 
obliged to make Submiſſion, and ac- 
knoWledge his Offence in the Court of 
Chancerp, and pap Plaintiff 500 l. Da⸗ 
mages. Star-Chamber Reports, fo. 12, 13, 


U Ditto 


Doctrine of Libels: 97 
Ditto Anno &5 Te erming. 


The King againſt Mady. 


HE Dekendant, in an Anſwer 
in Chancerp, " ſcandalized the 


8. 
High Commiſſion Court, and the Judges 


thereok; and foz this he was ſentenced 
to be- committed to the Fleet, fined 
200 l. and acknowledge his Offence, and 
make. Sudmiſſion to the ſaid Court 3 
his Ancwer to be taken off the File, 
and he to acknowledge in this Court 
that his Sentence was juſt, Star- 
Chamber, Rep. 15. 


Term. 
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Term. Paſch. 5 Car. I. Har- 


Chamber. 


Biſhop of Worceſter againſt Boyer. 


" T* Defendant, ko: publiſhing a 


ſcandalous Libel againſt - the 


Plaintiff, was committed to rhe Fleet, 


fincd lool. and o2dered to make an 


humble Acknowledgment and Submitſ- 
' Fon to the Plaintiff at Worceſter Al⸗ 
__  Kzes, the Judges ſitting, and the De⸗ 
cree to be then and there read. Star- 
Chamber Rep. fo. 21. | 


Term, 


neee eee 
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Ti m. Mich. 5 Car. 1. B. R 


The King againſt Feffes. 


10, 172 being indicted fo2 publiching, 

and firing upon the Gate of Weſt- 
minſter-Hall, and other publick Places, an 
infamous Libel directed to the King, a- 
gainſt Sir Edward Coke late Chief Juſtice 
of the King's Bench, and againſt the (aid 
Court, fo; a Judgment given therein, in 
the Caſe of Magdalen College, affirming the 
ſaid Judgment to be Treaſon, and calling 
the ſaid Chief Jufice, Traitor, perjured 
Judge, and ſcandalizing all the Pzofcf- 
(02s of the Law. feffes, againſt the Ad⸗ 
vice of his Counſel, put in a ſcandalous 
Plea, and refuſed to plead onp ober: 
Whereupon it was adjudged he ſhould 
be committed to the Marſhal, and that 
he ſhould ſtand upon the P4illozp at Weſt- 
minſter and Cheapſide, with a Paper men- 
tioning the Offence, and With ſuch a Pa- 
per be bzought to all the Courts at Weſt- 
minſter, and be continued in Pziſon, un- 
til he made his Submiſſion in every 
Court, and be bound wich Sureties fo; 
his good Behaviour during Life, and 
pap a Thouſand Pounds Fine to the King. 
Croke Car. 175. 


Term. 


34 . Doctrine of Libels. 


Term. Paſch. 6 Car. 1. Star- 
Y Chamber. 


The King againſt Leightor. 


11. Tx Defendant, foz w2iting and 
publiſhing a ſeditious Libel, 
entituled, An Appeal to the Parliament, or 
Siow's Plea againſt Prelacy, was ſentenced 
ta be impziſoned in the Fleet fo2 Life, 
unleſs the Ring pleaſe to inlarge him, 
to pap a Fine of Cen Thouſand Poundg, 
referred to the High Commiſſion-Court, 
to be degraded of his Miniſtrp, and 
then to be whipped at the Pillozp at 
Weſtminſter; and ſtanding on the Pil- 
lozp, to loſe one of his Ears, his Noſe 
to be flit, and his Face branded with 
a Double 8, and in like Sozt to be whip- 
- ped, and late his other Ear at the Pil⸗ 
lozp in Cheapſide, Star-Chamber Rep. 


fo. 29. 


. Term. 


vu WU aQkdygyey © WHu 


twirt him and Barker, wag j juſt 


_ Amzes at Salop, where the Decree hail 
be read. 


Doctrine of Libels, 5x5 


Term. Mich: 6 Car. 1. Har- 
Chamber. 


The King againſt Norton and others. 


12. | rk R ſcandalizing the Lozd Keeper 
Coventry, bp Letters and We- 
mozials ; in which, calling him bp the 
Name of Sir J. K. thep term him an un- 
juſt Judge, and a Detree made by him 
an unjuſt Judgment: and Op - bim of 
B2iberp and Cozruption 
3 a Petition to he King ; to tac 
ect 
Bonham "= the p2incipal Offender, 
was fined Th:ee Thouſand — 
acknowledge at the Chancerp-'Bar 


a Paper on his Yead declaring his Of- 
fence, that the Decree of that Court be- 


11 


agreeable to the finles of 
Conſcience; and then humblp to 


ledge his Offence, and ask his Wajeſip 


and the Lozd Keeper Fozgiveneſs ; and 
to make the like Acknowledgment and 
Submiſion in this Court, and at the 


bay ond May, his 22 — 1 
ment n Raiſing Publi ng 
| Scandals 


' - ped, and lofe his other Ear at the Pi 
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Term. Paſch. 6 Car. 1. Star- 
. Chamber. 


The King againſt Leigbran. 


11. 1 Defendant, foz wziting and 
publiſhing a Cſeditious Libel, 
entituled, An Appeal to the Parliament, or 
Sion s Plea againſt Prelacy, was ſentented 
ta be impziſoned in the Fleet foz Life, 
unleſs the Ring pleaſe to inlarge him, 
tu pap a Fine of Cen Thouſand Poundg, 
_ referred tu the High Commiſſion-Court, 
to be degraded his Miniſtrp, and 
then to be whipped at the Pillozp at 
Weſtminſter; and ſfanding on the Pil- 
lozp, to loſe one of his Ears, his Noſe 
to be flit, and his Face banded with 
a Double S, and in like Sozt to be whip- 


lozp in Chea 
fo. 29. | 


pſide. Star-Chamber Rep. 


Term. 
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Term. Mich: 6 Car. 1. Har- 
Chamber. 


The King againſt Norton and others. 


12. F ſcandalizing the Lozd Keeper 
Coventry, bp Letters and Me⸗ 

mozials ; : mn which " alling him bp the 
Name of Sir J. K. thep term him an un- 
juſt Judge, and a Detree made bp bim 
an unjuſt Judgment: and accuſing bim of 
Bꝛiberp and Cozruption, &c. and pze⸗ 
— a Petition to the King to 

ect 

Bonham ; © the p2incipal 
was fined Thꝛee Thouſand Pounds, 
acknowledge at the Chancerp-Bar, 
a Paper on his Head declaring hi 
fence, that the Decree of that Court 
twirt him and Barker, wag juff, 
agreeable to the finles of 
1 . — then wo 3 — 
ledge his Offence, and ag Maje 
and the Lozd Keeper Fo2giveneſs ; and 
to make the like Acknowledgment and 
Submiſſion in this Court, and at the 
| 9 Salop, where the Decree Do 

e read. 

Lee and May, his Agents and Anffru- 
ments in Kaiſing and Publiſhing 


+ 


Scandals and Memozials committed; 
and fined 10001. a⸗piete, and to ride to 


Weſtminſter from the Fleet, With their 


Fates to the Yozſe-tail; and at the 
Chancerp-Bar, and in this Court, With 
Papers on their Yeads declaring their 
Offence, to acknowledge their Offence, 
and agk Fozgivenels fo2 it, and then be 
ſet on the Pillozp with one Ear nailed 
to it, while the Courts: ſit; and ano- 
ther Dap to ride into Cheapſide in ſuch 
manner as befoze, and chere be (et on 
the Pillozy with their other Ear nail- 
ed, and be carried to P2iſon, there ta 
remain during Life, 29 
John Norton fo2 Contriving the Caſes, - 
and. petitioning the King, and publiſh- 
ing the Scandal, Was committed, fined a 
Thouſand Pounds, and to ask Fozgive⸗ 
neſs at this Bar. : | 
Hingate, foz malicious Publication of 
the Scandals, ſame Sentence With John 
Norton. | 
Smich, Diggs, Winſton, and Harper, the 
ſame Sentence, ' | 
Aſhley, Serjeant at Law, rep2oved foz 
Adviſing, and not to pzactice befoze the 
To2d Keeper until he made a p2ivate 
Submiſſion to him. P13 | 
The Defendants to pap 3000 l. Da⸗ 
— to the Lozd Reeper. Star-Chamb. 
ep 30. ; 


Trin. 
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an Mich. 6 Car: 1. Says 
Chamber. 


The King againſt ſt Fones. 


13. Tu Defendant, foz delivering a 
1 ſcandalous Petition to the Ma⸗ 
ſter of the Rolls, againſt Sir Euble Thel- 
wal, one of the Maſters in Chancery, . 
was committed to the Fleet, fined Two 
Hundzed Pounds, and obliged to acknow- 
ledge his Offence at the Chancerp-Bar, 
and at the Court of Gzeat Sefſions foz 

Denbigh; the Wecree then and there 

| 5 be read, Star-Chamber Reports, 3 r, — 


— 


98 Wodtrine of Libels - 


| Term. Hill. 6 Car. 1. | Stars 


The King againſt Morgan. | 


14. 4 Defendant wꝛote ſeveral Li⸗ 
1 bels, one, amongſt the reff, that 
look'd like Madneſs rather than Sedi⸗ 
tion, which he entituled, The State of Flist- 
ſvirez and therein ſer fozth, That che King 


was depoſed, the Authority of the Privy 
Council abrogated, the Biſhop of Chalcedon 


made King, the Inhabicants of Flistſbire his 
Slaves, and Sir Jobs Bridymos, and Sir Mar- 
maduke Lloyd, Knts. his Juſtices, Cr. 


De was committed to the Fleet du- 


ring his Life, fined 1000 Marks, and 
Ccntenced to be ſet on the Pillozp at Weſt. 
minſter, and at the Aſſizes foz Flintſhire, 
with one Ear nailed to each Place, and a 
Paper on his Head declaring his Offence, 
and there to ſhew himſelf heartily ſozrp 


and penitent. Star-Chamber Rep. fo. 33, 


Term. 


Damages. Star-Chamber 
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Term. Paſth. 7 Car. 1. Star- 
Chamber. 


Moore againſt Mercey and others. 


15. Erce 3 framing and 
4 M _— ccurrilous 122 
ainſt the Plaintiff, his Wife and 


fined 1000 l. bound to his good Behavi- 
our during Life, and diſabled ever to 
p2actice as an Attoznep in anp Court ; 
and ik he Were then an Attoznep, to be 
thzowWn over the Bar, and to ſtand on 
the Pillozp at Weſtminſter, and at Lan- 
caſter Aſſizes, With a Paper on his Head 
declaring his Offence, and then to make 
an Acknowledgment, and agk the Plain- 
tiff's Fo:giveneſs. 

Bryers, fo2 publiſhing one of the Ti- 
bels, committed and fined Two Pundzen 
Pounds, and both to pap the Plaintiff 
Reports, fo. 35. 


Hs Term, 


aughter, was committed to the Fleet, 


T erm. ; Poſh 7 Car. I. Far- 


Gabe 5 


c againſt Hitc ham. 


Efendant, a Juſtice of Peace, re- 

ceived ' ſcandaloug and libel- 

tous Articles againſt. the Plaintiff, an 
Attoznep, and publiſhed them in Court 

with reviling Wozds of the Plainrif 

but would not give him a Copp of them, 


noz let him be tried upon them foz theſe 


Offences, Ye Was committed to the 
pore, 35, 36. 


Fleet, and fined 200 l. e Re- 


Term, 


ed ws itt ts t< ab oh 


Term. Tri. 7 Car. I. Star- 
| Chamber. 


Smith againſt Crokey and others. 


17. Efendants, fu; pzinting and pub- 
Y liching ſcandalous "Pamphlets 
againſt the Plaintiff, were commitred ca 
the Fleet; Crokey fined 200 l. and Wri 
100 l. the Detree to be read at the | 
f3es to clear Smich's Reputation, and 
Crokey then to acknowledge his Of- 
fence, and ask him Fo2givrneſs, and 
the Books there to be publirklp burnt, 
Star-Chamber Reports, 37, 38. 


H 3 Term. 
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Nerm. Mich. 8 Car. 1. Star- 


Chamber. 


Smith and others againſt 27 »fton and others. 


18. HE Befendants Harriſon - and 
| Spyer, at ſeveral Times and 
Plates, and in Pzeſence of ſeveral 

etſong, publiſhed an infamous Tibel, 

hich thep call'd, Verſes made of the 
purer Sort, tu the Scandal and Wic⸗ 
race of the Plaintiffs; and the De- 
endant Tuiton. having eſe from, 


ph 
ot the ſaid libeſlous Perſes from Har- 
riſon and Spyer, publiſhed them to, di- 
vers Jurats of the Town of Rye; and 
being told he would be puniſhed foz 
it, gave his Copp to a Gentle woman, 
and told her the Libel was intended bp 
the Plaintiffs. The Defendant Martin 
ſaid, e would bear him out that was 
the Contriver of the ſaid Libel, tho? it 
toſt him 100 l. and laid, The Libel was 
true, and other candalous Wozds, and 
_—_ *tWag not a Libe!, but a True 
SE 4 | 
Foz this thep were all committed to 
the Fleet. Martin wag fined 50 Marks, 
the other thzee 2001]. a-piece, and 100 l. 
Damages to the Plaintiffs. Martin 
was bound to his good Behaviour, and 
all of them to acknowledge their Of- 


_kences, 


Doctrine of Libels, 103 
fences, and great Jnjurp done to the 
Plaintiffs, both at this Bar, and at 
Rye, in Pzeſence-of the Plaintiffs, and 
the Mapoz and Jurats „ ond e 
themſelves heartilp ſorp fo2 the ſame. 
Star- Chamber Reports, fo. 47. 


Eodem Am. & Term. Star- 


19 T* E Defendant- did frame 
1 pur in Writing-« Libel a 

the Plaintiff, wherein he unjuſtip a 
_ ſcandaloufip charged him; as a 
Wrong-doer, Deceiver, and Oppreſſor of the 
King's Subjects, Who reſided at Seville, aud 
other Parts of Spain, while he was there, 
and falfp rerming him a Briber, a } 
and a Viper, With other Scandals ant 
Falſhooads, denoting and ſignikping 2 0 
Plaintiff by the Letter K. ſaping, 
came to ſhew che Falſhood of the baſe 
and ſhameleſs K. and publiſhed rhe ſame. 
' F682 which he Was committed and fined 
oo l. to the King, and 500 l. Damage ta 
the Plaintiff, and ſentenced to make a 
Necognition and Acknowledgment ta the 
Plaintiff of the Wzong done unto him. 
Star-Chamt er Reports, fo. 51. f 


H 4 Ecdem 


wanne ot Libets, 


: Fodem Am. & fer cadem 


Curid. 


ö Webſter againſt Lngas. 


2 60. he Defendant being a Woman, 
pꝛocured to ſcolding and übel⸗ 
lous Letters to be ſent to the Plaintiff, 
the one ſubſcribed Joan Tell-Troth, and 
the other Tom Tell Troth, in which ſhe 
ften term'd him Scoggin, and bp other 
bigraeetul Names, and called the Plaine 
iff's Mike Jezabel, and the Daughter of 
Encifer,; and theſe the publiſhed in Ale⸗ 
houſes and Taverns. 
And therefoze was committed, fined 
tp Pounds, bound to her good Be⸗ 
wiour, condemn'd to be duck'd in a 
Curking: ſtool at Holborn-Dike, to make 
an Arknowledgment of her Offence at 
e Deſtry, and pap the Plaintiff 201. 
Py 33 Star- Chamber Reports, fo. 57. 
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| Chamber. © 


The King againſt Reignolds. 

IS. | | 5 E or a4 
21 R Wziting a Witleſs, malicious 

IT and libellous Letter to ſome Gen- 
tlemen at York, wherein Was contained, 
That the Biſhop is ſo ſtrong, that if Bri- 
bery will be taken, you muſt lie all along, 
for the Biſhop ſhits Warrants at ny Door ; 
innuendo the Biſhop of Cheſter. ' The De- 
fendant Wag committed to the Fleet, fined 

ive Hundzed Pounds, condemned to be 
et on the Pillozp at Wigan, Lancaſter 
Amzes, and the Citp of Cheſter, with a 
Paper on His Head, inſcribed with 
Wiozds declaring: the Nature of his Ok⸗ 
fence, and at each Place publichip and 
penitentip acknowledge his Offence and 
Scandal of the Biſhop, in ſuch manner 
ag it ſhould be penn'd and delivered to 


him. Star-Chamber Reports, fo. 58. - 
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Ditto Ann , Term. Stars 


f | Stace againſt Waller. 


22. Dia Was charged with ſe- 
ID veral Pzactices to defame the 
ba muff among others, by faſtening 
oo] upon a Tree near the Hi way before 
tho Plaintiff's. Dwelling-Houſe in Tenterden, 
tied about and faſten'd to a Rope or Halter, 
to inſinunte that the Plainriff had ſtol⸗ 
len Woo]; and explained this Libel to 
ſome of his Peighbours in a ſcoffing 
Manner; and framed another Libel, eon⸗ 
taining theſe Mozds, Free-gift Stace, be- 
ware of Sheep, for he did take, drive away, 
and ſheer the Wool, ea and bear it away 
in the Year 1628; and this he fir'd to a 
Turnpike near the Plaintiff's Youſe, 
Where it was found by a Neighbour, 

with other defamatozy Aas of Malice. 
And fo} thele Offences, Defendant was 
committed to the Fleet during Life, fined 
1000 l. and ozdered to be (et on the Wil⸗ 
lozp at Tenterden befoze the Plaintiff's ' 
Doo: and at Canterbury at the Seſliong, 
with a Paper on his Yead declaring 
his Offence, and at each Place to ac- 
knowledge his Offence, and have an Ear 
cut off; to be tied to the Tree where 
he hang'd the Wool a Whole Dap, 2 
| | | rye 


| Doctrine of Libels, 1 
the Wool about his Neck; to be 
in the Pillozp at Maidſtone, with 
like Paper on his Yead, and there 
oe a his Offence, and pap 


Plaintiff 5oo Marks Damage. 
Chamber Reports, fo. 59, 60. | 


L. 


4 


Term. Hill 9 Car. 1. Kar- 
Chamber. 


The King againſt Apſley. 
23. 1 Defendant wzote to the Earl 
1. of Northumberland, and ſubicri- 
bed with his Name a ſcandalous and 
— Letter, impozting alſo a Chal- 
lenge, Ts, | 
Ye was therefoze committed to the 
Tower during the King's Pleaſure, fined 
5o0ol. bound tg his good Behaviour du- 
ring Tife , 'fozbid to come within the 
Yerge of the King's Youſhold, diſabled . 
to have oz execute anp Office, and to 
acknowledge - his Offence to the 
and the Lozds of this Court, upon 9 
Hnees, and then ask his Majeſip's Par- 
don, and make ſuch Acknowledgment and 
Submiſſion to the Earl of Northumberland 
as his Lo2dfhip ſhould require oz direc, 
in the Pzeſence of the Earl Marſhal, and 
Cuch others as the Earl of Northumberland 


Gould think pzoper, Star-Chamber Re- 
ports, fo. 67, 68. 
. 2 


Term. 


708 Dottrine of Libels. 


| Term. Hill. 9 Car. I. in the 
S $tar-Chamben 


The King againſt Pryn, Buckner, and Sparkes. 


24. DRyn, fo: wiiting a Book, called 
Hiſtriomaſtix, containing manp li⸗ 
bellous Paſſages upon the Court, and 
tome ſeditious Jnſinuations againſt the 
| King and Queen, was cenſured here: 
The Book Was 02dered to be burnt by the 
Common Hangman, and the Authoz ſen- 
tenced to be put from the Bar, expelled 
the Societp of Lincoln's Inn, and degra- 
- ded and expelled the 'Dniverſity of Ox- 
ford. Ye wag alſo ſentenced to ſtand in 
the Pillozp in two Places, viz. Weſtmin- 
ſter and Cheapſide, on two different Daps; 
to have one ok his Ears cut off each 
Bay, to Wear a Paper on his Mead im⸗ 
pozting that he ſuffer'd fo2 a grievous 
Offence, viz. an infamous Libel againſt both 
their Majeſties, State, and Government, to 
Pap a Fine of Five Thouſand Pounds to 
the King, and to ſuffer perpetual Jm- - 
CCC HIS 
Buckner, the Biſhop's Chaplain, fo2 li- 
cenſing this Book, Was ſentenced to ſuk⸗ 
ker Ampziſonment accozding to the * 


Doctrine of Libels, Tog 
of the Court, and pap Fiftp Pounds as 
a Fine to the King. | 
Sparkes, fo2 pzinting and publiſhing 
the ſaid Toon, Was ſentenced to ftand 
in the Pillozp, with a Paper on his 

Head declaring his Offence, and to pap 
a Fine of Five Pundzed Pounds to ie 
King, State Trials, Vol. 1. p. 279, &c. See 
alſo the Star · Chamb. Rep. fo. 69, 70. 


Term. Mich. 10 Car. l. Star- 
© Chamber. | 


Peyton againſt Penny and others, 


25. [?OR Singing and Publiſhing a 
F libellous Song, by which the 
Plaintiff was generally underſtood rg 
be ſcandalized, the thzee Defendants 
were committed to the Fleet, bound to - 
their good Behaviour, fined 2001. a- 
- Piece, and ozdered to pap the Plaintiff 
200 Marks Damages. 
Henry Penny was ſentenced alſo to ſtand 
on a Srool in the Church-Pozch on a 
Sunday While the Pariſhioners were co- 
ming to Church, Wich a Paper on his 
Dead declaring his Offence ; and after 
Service and Sermon ended, he and the 
other Defendants to ask the Plaintiff 
e | Fozgive- 


3 


115 Doctrine of Libels - 
Fo:xiveneſs, and acknovtledge their Of- 
fences. Ruſhworth's Star-Chamber Reports, 


Appendix to Vol. 3. fo. 71. 


Term. Mich. 22 Car. 2. B. R 


The Xing againſt Saunders. 


26. Cs was fined Fozty Marks, 

fo2 waiting a ſcandalous and abu- 
ive Letter to Mz. Hatton Rich, and foz 
publiſhing the ſame in præſentia quam- 


plurimorum. Raym. Rep. 201, 


32 
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37 Car. 2. at the Old Bails 


The King againſt Collier. 


27. E Cellier, ku: wilting and 
publiſhing a ſcandalous Libel, 
containing come Keflections upon the Na- 
miniſtration and the Judge, in relation 
to the Popiſh Plot, and the Treatment 
which the Perſons accuſed of it mer with, 
received the following Sentence: To be 
fined One Thouſaud , and be 
committed in Execution till that de — 
to be ſet on the Pillozp thee ſeveral- 
Daps in thzee ſeveral Places, with a 
Paper impozring her Crime, and ſtand 
tach Time an Your, viz. in the Strand 
near the May-pole, in Covene-Garden, and 
at Charing.Grofs and to have Parcels of 
her Books burnt at each Place befoze 
her; and laſilp, ta aud Securities fo; 
her good Behaviour during Lite. State 
Trials, Vol. 2. p. 584. 


755 Doctrine of Libels;- 
y urg . 415 ; ao Oh clas . 
Term. Mich. 35 Car. 2. B. R. 


The King again Smith 


28 1 Smith received Sentence, fo? 
Wziting a Paper full of ſcan- 
| dalous Kelledions upon the King and 
Gavernment, and delivering it as Jn- 
ſtructions: to Stephen Colledge upon his 
Trial -at Oxford. The libelloug Expꝛec⸗ 
ſions Were, That the Government mi = 
as well have hanged him at Tyburn as | 
came, as brought him thither only to aus 
| der him in a little more Formality. The 
|| Judgment Was, That he ſhould. pay 'a 
| Fine ok 5001. be committed till it was 
| paid, ſtand upon the Pillozp twice, and 
be bound to good Behaviour fo2 a Telve- 
NIE r I wack | 


Term. 


Doctrine of Libels. 113 
Term. Trin. 1 Jac. 2. B. R 


| The King againſt Dangerfield. 


29. Due Was convicted of pub- 
| liſhing a Libel, wherein he had 
accuſed the Ring (when Duke of York) 
that he had Hired him to kill che late 
King Charles, &c. on Fridap June the z0th. 
De Wag bzought to the Bar, and received 
Sentence, To pap a Fine of 5001. to ſtand 
. twicz in the Pillozp, to go about the Pall 
with a Paper in his Hat ſignifying his 
Crime, on the Thurſday nert to be Whip'd 
from Aldgate to Newgate, and on Saturda 
following from Newgate to Tyburn : XII 
3 executed accozdingly. 3 Mod. 
„ AY : 


114 Doctrive of: Libels, 
Ditto Anno & Termino. 


The King againſt Baxter. 


R. Baxter was fined 500 l. and 
ozdered ta give — . koz 
his 500d 7h 


chav ur fo2 ſeven Veg fo2 
tibellous ndr againſt the Biſhops, 


contained in'a Boch of his Writing. 


3 Mod. 69. 
Term. Paſch. 1 Ja. 2. B. R 


The King againſt Williams. 


31. 81 R W. Williams, who had been 


Speaker of the Houſe of Com- 
mons, fo2 publiſhing an infamous Ti⸗ 
bel, called, Dangerfield's Narrative, Wag 
fined by the Court Ten Thouſand 
Pounds ; but upon paying Eight Thou- 
ſand Pounds of it, Satisfaction was ac- 
Wenn upon Hecozd, 2 Shower 471. 


Term. 


W 
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rm Mich. 2 F 1. B. R. 


The King againſt John ſor: 


32. KIR. Johnſon, fog wziting aud pub⸗ 

IVI ũliching a ſeditious Libel, enti⸗ 
tuled, An Addreſs. to the Army, Was ſen⸗ 
tenced ta ſhand thee Times in the Pil⸗ 
loꝛp, and to be whip'd from Newgate ta 
Tyburn And becauſe the Puniſhment 
Was theught; infamoug, the Court gave 
Directions that Care. ſhauld- be token 
(he being a Clergpman) ta have Him 
degraded befoze he ſuffered it. And ac- 
cozdinglp, the Recozd and Mz. Johnſon 
Were bzought befo:ze the Biſhops of Dur- 
ham, Rocheſter, and Peterborough, (then 
Cominiſſioners fo crercifing Eccleſaſtical 
Jurisdicion within the Dioceſe of Lon- 
don, during the Suſpenſion of che then 
Biſhop of London) who, acco;ding to rhe 
Eccleſtaſtical Laws, p2onounced Sentence 
of Degradation againſt the ſaid Johnſon, 
ond delivered him over as a meer Lap⸗ 
Perſon, into the Hands of the ſecular 
Officer, to be puniſhtd as afozcſaid; 2 
Shbwee Rep. 488. 


I 


1 Doctrine of Libels. | 
Term. Paſeb. I Ann. B. R. 


The Queen againſt Fitzgerald. 


33. Fiestas being convicted of a ſcan- 

| dalous Libel, was ſentenced to 
pap a Fine of oo Marks, and to go to 
all the Courts in Weſtminfter with a Pa- 
per in his Hat. In Chancerp he behaved 
himſclf impudentlp, ko: which Keaſon 
the Court increaſed his Puniſhment by 
JImpziſonment, 1 Salk. 4or. | 
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OBSERVATIONS 


UPON THE 


Foregoing PRECEDENTS. 


| Y Lord Coke, in his fourth Infir. 
fo. 219. recommends the Uſe of 
Precedents, in ſuch Caſes as theſe, 
to the Juſtices of Oyer and Terminer, &c. It 
is certain, that Precedents are of ſome Uſe 
to all Men, and upon all Occaſions ; but 
from thoſe which precede, we reap a double 
Inſtruction as to our preſent Purpoſe ; we 
learn not only what have been the Puniſh. 


ments of Offenders in this Kind, but alſo, 


in' ſome Caſes, what has been held to be 


an Offence, 
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313 Doctrine of Libels, 
PRECEDENT 1. 


Ompare this with the Note upon Tanfield 

and Hiron's Caſe, p. 66. antea. There, 

the Slander upon the Juſtices was, that they 

would do u vain Thing ; here, that they 

would do 0 great Thing at the King's Com- 

mand. There is ſome Colour for adjudging 
this laſt libellous. 4 


* 


PRECEDENT 2. 


| is ſeems, if not the firſt, to be one of 
| the earlieſt Inſtances of an Offender be- 
ing ſet in the Pillory for a Libel, when the 
| Proſecution againſt him was by Way of In- 
dictment in the King's Bench. I think my 
Lord. Coke conſiders it. in this Light, by his 
particular Manner of mentioning it at the 
End of a Catalogue of the Names of ſundry 
who received remarkable Puniſhments in 
this Court; but for. this Crime, none of 
them appear to have ſuffer'd more than Fine 
or Impriſonment, except this Baker. Tis 
true, the Star-Chamber did very early inflict 
ſevere and infamous Puniſhments for enor- 
mous Degrees of this Offence ; but it ſeems 
that, in the Beginning, no Sort of Corporal 
Puniſhment, except Impriſonment, was ap- 
plied for bare Libelling, at Common Law. 


PRE 
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in Precedent 7. 


11 
But, to give it c 


Dbetritie vf Libels, 115 
PRECEDENT 3. 


n 
the Star-Chamber, which, bein 

to no Rules of Law, pun 
expedient for the pu 
cording to the Mali 
or to the Neceſſity there was in the Com- 
monwealth for putting a Stop to the Crime. 


Heſe being all Star- Chamber Caſes, 4 
"fo many further Proofs of that Court's 


Puniſhinꝑ accordi g to r an 
Office, and os Fe 4 


frohe. In N we have a re- 
markabſe Inſtance of rhe Court's 8 
a Parcel of Banne Tuck 3 Eon Og 
intd a Libel ; Sago bg ſo 
often lad John, mar Aan moet imports 
an ill Meaning, ſhall — 4 for the — 
guity, or Infuſiciency of the Ex 
indeed, if it were otherwiſe, - uf 
well ſaid to be blind, fince the muſt neceſla- 
rily overlook Thitigs whith the whole World 
beſides ſaw clear! * fully. Holman's Caſe 
for preſenting a ſcandalous 
Petition againſt a Maſter in — ſeems 
" be ſtraining the Law, fince the Defendant 
other Way to do himſelf Right (if 
nut but by Tat ſuch Petition. 


„* 


Doctrine of Libels. 
which is no Way repugnant to the Caſe, 
we may ſuppoſe the Slander contained in 
Petition to be falſe. and groundleſs. The 
Judgment in Precedent 8. may ſeem diſſo- 


120 


nant from Law, unleſs we could tell what 


* Kind of Slander Mady's Anſwer contained, 
and whether pertinent to the Matter in De- 
bate or no. Vide the Appendix to the third 
Volume of Ru/bworth's Collections, fo. 15. 


PRECEDENT 10 


Hatever-might be the Practice in ear- 
lier Times, this Caſe and ſome others 
plainly ſhew, that at this Day the Courts 
of Law may puniſh this Crime with bodily 
Pain and Infamy; and confirms what has 
been already laid down, that Libelling is a 
Miſdemeanor puniſhable at the Diſcretion of 
the Judges, according to the x per of the 
Oates and the Heinouſneſs of the Of. 

ence. | 129 | 5 


PRECEDENT u. 
8 E E the Note upon Pryr's Caſe, poſtea. 


Doctrine of Libels. 121 
PRECEDENT 12. 


HE Slander in this Caſe, is againſt a great 
Officer of the State, and therefore juſtly 
puniſhable with great Severity, upon all the 
Accomplices. It is remarkable, that ſuch Of- 
fenders, in all Ages, had Recourſe to the Sub- 
terfuge of diſguiſing Names and Characters; 
but at the ſame Time we diſcover how Iittle it 
availed them. One would be apt to think at 
firſt Sight, that a Libel upon Sir F. X. no 
Way concerned the Lord-Keeper Coventry ; 
but, without Doubt, the Hints, Surmizes, 
Infinuations, and Suggeſtions of the Libel, 
were ſtrong enough to ſhew the Intention f 
the Maker; and the Libels were accom- 
pany'd with Circumſtances and Accidents, 
which put it beyond all Doubt who was in- 
tended to be abuſed by them. 


PRECEDENT 13. 


EE Precedent J. antes; in that Caſe a 

1) Perſon was puniſhed for a Petition to the 
Lord-Keeper, againſt this ſame Thelwal, a 
Maſter in Chancery; if it were not for that 
Judgment, there might. be ſome Reaſon for 
affirming 'that the Petition in the ent 
Caſe was held libellous, becauſe exhibired 
to the Maſter of the Rolls, who, according 
to ſome modern Opinions, is ſuppoſed to 
have no judicial Authority in Chancery, and 
1 therefore 


122 Doctrine! of Libels. 
therefore Proceedings before him alone are 
Coram non Fudice: But the moſt reaſonable 
Account is, that both Petitions were falſe, 
as well as ſcandalous; and tho' it be illegal 
to puniſh People for making proper Com- 
plaints in a — Way, yet that muſt be 
allowed to the extraordinary and arbitrary 
Power of this Court, which was no more 
bound by the ſtrict Rules of Law, than the 
Chancery is now, but wherever an Injury 
was committed, puniſhed the Offender as he 
ſeem' d to deſerve. Ss, Is 121 
However, we have an Inſtance of the Re. 
gard which this Court paid to Accufations 
regularly carried on, in Wants Caſe, p. 12, 
13. antea, where the Court refuſed to exa- 
mine the Matter of a Complaint againſt 7. 
rors, for making a malicious and falſe Pre- 


ſentment againſt the Plaintiff upon a Ward. 


mote Inqueſt. But note the Difference. 


PRECEDENTS I, 15, 16, 17, 18. 


Heſe Caſes afford us nothing more ob- 
JL ſervable, than the Variety of their 
Sentences, which confirm what has been ſo 
often ſaid, that the Degree of the Crime 
ſerves to direct the Judges in the pranher of 
n 


3 5 | a N 19014 : 


that it was an old Miſtake among the P. 
ple, that Truth fanctified a Scandal; but 
we alſo perceive by it, that the Reſolution 
of the Laws to the contrary, was as ancient 
as the Miſtake it ſelf. 


PR E- 


Deum ot Libel: 123 


PRECEDENT ug. 


Mlis Caſe ſhews evidently what 
mount to 2 fetch 
Perſon Hbelled. 1 — 
where the Deſcription is fo 
it may include lere ſeveral befides 
ſecuting, that in fuch Cafe, 
ſo aſcertain it, as ta make 
think the prefent 
P. 5 * are Confutations 45 this Error. 
in that Cafe, might as well mean 
Jo elſe, as' the Lord Coventry; and 
the preſent Caſe, might be conſtrued 
or beſides the Plaintiff K;lbert 
thoſe Gentlemen's being generally 
and believed to be 2 A of 
Libels, had its due Wei 
and I the rather * yr 
rities, becauſe. I believe Hurt's C 
tioned in p. 62. antea, was 


this Way m 


PRE 
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PRECEDENT 8 26, 21, 
X 7 Riting of libellous Letters, have been 
| often and deſervedly puniſhed as Li- 
bels; ſee the Note upon Precedent 26. poſtea; 
but it muſt be obſerved that the Innuendo in 
_ Precedent 21. is a very ſtrong one, and un- 
doubtedly, if no more appeared on the Face 
of the Libel than the Report mentions, muſt. 
have been adjudged, upon the Court's In- 
quiring particularly into the Writer's Mean- 
ing, and the Senſe in which the People who. 
ſaw the Libel underſtood it. . 


- 


PRECEDENT 23. 
F mute Signs and Hieroglyphicks can im- 
port a ſcandalous Meaning, and are in- 
quirable into by the Laws of the Land, 

and a Senſe aſcribed to them as in this Caſe 
was done, and is laid down by my Lord 
Coke, fo. 16. antea, ſure no Words that im- 
port oblique Scandal can evade Juſtioe? 
Tis ſo plain, that it would be Weakneſs to 

argue for it. | 

Ir may be objected to this Sentence, that 
it. was a Puniſhment for manifold Tranſgreſ- 
fions, not for a bare Libel: *Tis true ; but 
that Part of it which directs the Tying the 
| Offender to the Tree upon which the Wool was 
; bung, 
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hung, ſhews how the Lords underſtood this 
Libel, — how they 9 


PRECEDENT 25 


| 82 the Note upon Precedent 20, 21. 4. 
tea, ang 26. poſiea. | 


PRECEDENT 24 


P25 8 Saane has been — conſi- 
dered as cruel and arbitrary; Rea- 
der will find ſome others in this Collection 
that fall nor far ſhort of it. See particularly 
Leighton's Caſe, fo. 94. antea. My Lord 
Clarendon cenſures it as an im Thing, 
to puniſh-a Gentleman of his Note and Edu- 
cation in ſo diſgraceful a Manner. I am in- 
clined to believe it is to the Dic- 
tates of the Common Law, which direct 
, corporal Puniſhment only for ſuch as can't 
afford pecuniary Mulcts, except the Crime 
be very infamous. Nobiles magis plectuntur 
pecunia, Plebei vero in Corpore. - Aliter puni- 
untur ex eiſdem fattionibus ſervi, quam liberi. 
Theſe, and ſundry other Maxims, ſhew that 
the Condition of the Offender is to be re- 
| garded in the Nature of his Puniſhment. 


PRE- 
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PRECEDENT 45. 


12 HE 2 of the Reporter, in this 

are ſo ſtrong, that, if they be 
. it is beyond Doubt, that no Kind of 
written Scandal can elude- publick Juſtice. 


Libellous Songs, by which the Plaintiff was- 


generally und food: It is as clean as it is juſt 
and reaſord®le, that the Judges, by cenſu- 


ring the Nefendants; in, this, Caſe, gave it 


for- er Opinion, that no Method cguld be 

found out by which — Wits, (as Croks, 

calls them. be 61. ange — Prenagate 

Scandal, and eſcape Puni 

en dee 2 improper bers to give A 

all; the Star- Chamber Caſes, 

wich! find, in Rultxvomt i are r into 
this Part of the BME, tho ſeveral of the 

ſeem, to be Authorities. ag to the Nature = 

Libels: The Truth (is, that as the Collector 


of them intended rather to give uz a Hiſtory 
cf the Acts of. the Court, L Report of 
the Judicial Reſolutions, I thought they were 
betten Evidence. of the Facts, to wit, of the 
Sentences, than of deliberate; Conſultations 


upon Points of Taw:; tho'; as I think, they; 


don't: want Weight exen in; that Reſpect, 4 


have made Obſervations upon ſuch Parts 


them as coincide with the Reaſons of the Law, 


which are delivered in other Books ; but the 
learned;Reader will judge for himſelf upon 
them, and ſo Valeant — Valere poſſunt. 


PR E- 


000000000000 


\FRaCkDENT 26. 
Hs ent if we 
Judgm a 1 very mild, * 


compare it wi the 3d, 5th, 
auth, 21ſt and 23d Preceden ts, all — wri- 
ting libellous and abuſive Letters: How far 
this Practice is criminal, may be found from 


ſeveral: Caſes in the 
N preceding 


Part of this 


rc a7. | 
(Onur this wth th in the 


iſt, 5th, 6th, 8th, roth and 12th Pre- 
eee e eee 


PRECEDENT 28; . 


1 n chat in-this Caſe, it was not 
proved that Smith publiſhed or delivered 
the Libel to any one; he only drew up In- 
ſtructions for: Stephen Calledge to behave at 
bis Frial, but did not give them to him: 
This appears from mx Lord Halt s Words in 
the n and A, as hereafter 
cited. 


This Circumſtance, upon a Doubt which 


afterwards aroſe concerning the: Nature of 
Smiths Puniſhment, whether it made him 
infamous or not, is much inſiſted on as an 
Alleviation of Guilt by Lord Chief Juſtice 


Holt; 
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Holt; but as he declined, Giving a poſitive 


Opinion to this Point, the Reader may with 
more Safety depend upon the Reſolutions he 


pronounced in the Caſe of Paine, and that 
antea, where it was 


of Bear, p. 44. and 48. 
. the Opinion of the Court, that the bare 
Making a Libel, tho? unattended with any 
Publication, was an high Offence. = 
We obſerved that the Court declined Set- 
tling that Point, whether the Puniſiment of 
| hes Pillory, for whatever Cauſe: allotted, 
makes a Man infamous or not: As I think it 
a Matter worth clearing, I ſhall lay before 
the Reader the Reaſons and Authorities of 
both Sides, and then I orange? twill : not be 
er co decide. ot + 8 I 
* Smith was e as an Biderte 
at the Trial of Crosby for High Treaſon. Hill. 
6 Wil. & Mar. Objected to by the Pri- 
ſoner, and the Record of his Conviction 
ſhewn, and proved that he ſtood in the 2 
15 n to his Sentence. 24180 a 
| 19. .£ 

Ward, Wen nl, urged; That the 
Crime for which he was Pilloried did not 
deferve ſuch Puniſhment; and he being un- 

juſtly: puniſhed, could not loſe his Meran 

em. . 

Trevor, Sollicitor, ſaid, That it was the 
Cauſe for which a Man faffers, not the Pu- 
niſnment, that makes him infamous; and 
that Pillory for Perjury would take ny 
his We wg not yorn a Libel, Weile 


122 14 


Holt, 


SS- 
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Holt, C. J. faid, It was the infamous Pu- 
niſument, not the Crime, that makes a Man 
infamous; but refuſed to give a determinate 
Opinion as to that Point, there being a ge- 
neral Pardon, which he ſaid gave him new 
Credit, tho it did not reſtore the old: So 

alſo 


Smith was examined. $5 Mod. 15. See 
the ſame Caſe reported to the ſame Purpoſe 
in Skinner, 578, 579. 


In the Caſe between the King and Carter 
and Davis, Mich. 5 V. z. are theſe Words 
by Holt Chief Juſtice. 


C.F. If a Man has had an r 
ment, and ſtood in the Pillory for an Of- 
fence which is contrary to the Faith, Credir, 
and Truſt of Marikind, as Forgery is, he 
cannot be a Witneſs in any Cauſe. Hale 
Taith, If he hath ſtood in the Pillory, he 
can't be a Witneſs ; but that is to be under- 
ſtood for an infamous Judgment. Bur if 4 
Man be convicted for a Libel, and has ſtood 
in the Pillory for it, yet perhaps he may be 
a Witneſs. bY 
- Shower, Counſel. Canning, who was con- 
victed for a Libel, and ſtood in the Pillory, 
was allowed to be a Witneſs before the Dele- 
gates; my Lord Chief Juſtice Treby and 0- 
ther Judges being there, and ſo Aaron Smith 
was an Evidence in Crosby's Caſe. 

C F. Aaron Smith was pardoned, and 
we gave no Opinion to this Point. 5 Med. 


74 75: 


K In 


* 
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In ſome Degree. to ſupport the Reaſoning 
of theſe Gentlemen, an Authority may be 
produced which they all ſeem to have over- 
looked ; they are my Lord Coke's Words. 
6 Now for that the Judgment to the Pillory 
« or Tumbrel doth make the Delinquent in- 


„ famous, and that the Rule of Law is, Ju- 


&« diciaw de majore Pena, quam quad 7 
« ftlatutum eſt, non infamem facit, { per 
& breve de Errore adnullave poteſt; and again, 


% Pana gravior ukra legem poſits Aſtima- 
c tionem confervat. The Juſtices of Aſſize 


c“ and Oyer and Terminer, Gaol-Delivery, 


ters agree with him, fo. 219. 


« and Juſtices of Peace, would be well ad- 
c viſed, before they give Judgment of any 
<« Perſon to the Pillory or 'Fumbrel, unleſs 
ce they have good Warrant for their Judg- 
“ ment therein. 3 Inf. 219. 
The Reaſons againſt that Opinion are 
built upon the oo Authorities, and almoſt 
an univerſal Concurrence of all Writers, of 


which the following Citations will ſerve for 


Proofs. 


Coke, in his fourth Inſtitute, quotes Bre- 
ton, fo. 24. to ſhew, that thoſe who have 
been adjudged to the Pillory or Tumbrel, 
are ſo infamous, Come Il ne ſont receivable 
al ſerement faire m Ties, & 85 o en teſt- 
moignants; and ſays, that all ne old Wri- 


* 


7 And 


”n .4 aa ——— hy (dd om ts 


cc branded, or the like, w 
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"And in another he delivers his own 
Opinion in theſe Words: © If a Man by 
4 fudgmeht loſt his Ears, or ſtood upon the 
£ Pillory cr Tumbrel, or been ftigmaticus 

they be- 
come inſamous, for ſome Offences, gue 
% ſunt minoris Culpe ſunt majoris Inſamiæ, he 
thereby loſeth ſiberam Legem, and thereby 
A aa rom and cannot be a Wit- - 
* nels; for regularly he that loſeth liberaw 
2 — — yg wap 


56, Witneſb. Cat. Lite. fo. 6 6, 


; What has been before ſaid as 2 planſible 
Authority, that too heavy a. Puniſhment 
creates no Infamy, if it be conſtrued by the 
Words of che Maxim, amounts to no more 
than this, that the Judgment is voidable by 
a Writ of Error, and ſo the Infemy may be 
wiped off; per brete de Brrore aduullare poteft. 


To theſe we will add a more modern Re- 
ſolution. I take it to be a general Rule, 
that no Action lies for ſcandalous Words im- 
poſing a Crime, except it be ſuch a Crime 
as may concern Life or Member, or at leaſt 


take away the /iberam Legem: For Example, 


Calling H#hore without Damages prov'd, or 
Knave without alluding to a or 
Chatging another with Perjury, without it be 


fuch as is puniſhable by the Law, theſe and 


fundry others are not generally actionable, 
— 4 a Loſs ſhewn to the 4 by them. 
Yet in Mich. 13 Car. 1. it was to be 
actionable to ſay of a Man, that he made a 

Ke Libel 


- 173» Doctrine of Lſbels; 


Libel upon another. Danv. Abr. fo. 98. pl. 
27. What may be inferr d from this, is ſub- 
, to the * of the Learned. 


PRECEDENTS, ag, 50. 


| Winer might be the practice of the 
King's Bench in earlier Times, we 
find that — it has follow'd the Examples 
laid down by the Star-Chamber, for puniſh- 
ing variouſly, according to the Nature of | 
the ae ; more eſpecially ſince the Sup- 
reſſion o f that Court, when the King's Bench 
Pound left to it ſelf the Correction of a 
great many Enormities, which before were 
puniſhable in the Star- Chamber; and in- 
deed theſe two Precedents are Inſtances of 
as much Severity as ever that Court 1175 
ſhewn upon the like ea 5 
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PRECEDENT 31: 


. the Proceedings in this Caſe were vo 


traordinary, ſo was the Aces 
e that ever 


— impoſed in an like Crime. 
The impoſed ay 1 2 pl 

William; William ofthis Caſe Ten Thouſand 
Pounds, paid Eight Thouſand. of the — 
hereupon Satisfaction 


and t Sa was 
ed upon Record, . I on, when 1 
William Williams, in this ſame Reign, » 
violently proſecuting the Biſhops for 
in the Character of Sollicitor General ; 
apt to think that the Fine was 
Lerrorem to others, and that the 
poſe- of ſuing Sir lian — was 
— a Precedent. ef an re upon the 
Commons, whoſe Priviege if» they — — 
then on Foot had prevails, muſt 
fallen to nothing. „ hen £ 
I know. — is an Act x 38 
Henry the Eighth's Reign, which — 
Members of the Houſe of Commons 
any Charges or Accuſations, for Things 
or done within the as appears in 


judged againſt them in the Ki 
5 Car. 1. X. See Croke Car. 1875. 5 


the Vots of Av ai" 554 of November 
1667. that Judgment was reſolved to be a- 
1 0 = Rights and Privileges a4 


— dt Abi 


| well * afterwards reverſed by Writ of 
Error before the Lords. 

The Law is cfeat ab to any thitg within 
the Houſe ; but whether the Privileges or 
the Orders of the: Houſe can juſtify a Mefn- 
 b&;/ ot viher Perſonz for deing a wrong 
Thing wWitkbur Doors; as publiſhing a Libel, 


Na. may de ſtzll a Pvabt in Point of 
the there is no Doube dur if 


n claim ſuch Priv mu 

be ullowed tot — for t ewe to be 
preſumed te have Wifdem to —.— their 
Dun 7 and Puget ſulficieht s ſecure 


yy uy ein ni two 
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bhas a very greut Reſembianee to the 
*-Puniſhmeri "of £83g hron in the Stars 
Chamber See | Precedent 11. mes One 
would: think that ehe King's Bench by ee. 
þying ſe ddoſely after ehe Star/Chkmber in 
this Rei —— a Mind either t6 Wipe away, 

or juſt Gharacter of Cruety and Be- 
| * wth which chay ben nee 
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is the Alterat En gment upon 
Defendant's rlt is upon 
that Account. a malen 9: 0 5 d 
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" Podtrine. of Labels. ny 
Concuiytion, * 


J L hape, our Laws ſtand ad" 


from an Imputation, which would bg 


much to their Diſparagement if m m 


That it is in the Power of 


ſome Men their Reputations are as dear as 
their Lives, to moſt as valuable as their Pro- _ 
perty ; why then ſhould any Kind of 

dation upon them be encouraged ? Nor is 
he more a Thief who plunders his Friend's 
Fame boldly by open Invective, than he who 
flily and ſecretly endeavours to ſteal it by 
Allegory, Hint, or Surmiſe. Whoever can 
think that any Indulgence ſhould be ſhewn 
to the Libeller, who wraps himſelf up in My- 


ſtery and Obſcurity, muſt reaſon as we find 
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in \ old 1 5 the L Lacedemoniats 5 - 4 
by a Law for that Purpoſe; ned pri- 
try : and 


* yo ” vate Thieving, in Favour of Inf 
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3 wil imagine, that we ovght 
vour allegorical Slander . Encou- 
ement to Wit. of 


upon our Laws, fince 1 nn it is reaſonably 


evident; from the foregoing Sheets, that the 
„ ners of them 2 ways directed by 
j* 3 thoſe two Maximsin the Learning before us. 


1 That every thing in Writing; which im- 


| 27 ported or implied, or was generally under- 


_ ſtood to import or imply Reproachi or Scan- 


dal, to any Perſon « or ' Perſons Pom, was | 
A a | 


2. And that * un ent of 4 3 
was never to be leſſen d on Account of the 


Myſtery in his Satir; but always propor- 


But whatever may be the Fab dr Hu- 
A miouy: of ' ſome People, ſupported by their 
- own feeble Arguments, can caſt no Reflection 


— 


tion'd to the Miſchief done, or the Poiſon | 


e e 9 OM be 


\ 
4 
o 
* 
p 1 
1 - 
* 
.* 
* 


* 
1 
. 
- 

* 

| * 
. 
* 
* 
, 
* 
2 
„ 
- 
” 
. | | 
% 
* 
— 
1 
” 
* 
o 
8 * 
* 
. r 
4 
L 


